PERSONAL SERVICESCONTRACT REVIEW BOARD
RULES AND REGULATIONS

CHAIR
Lynn Fitch

Per sonal Services Contract Review Board
Robert G. Clark, Jr. Building
301 North Lamar Street, Suite 400
Jackson, Mississippi 39201
http://www.mspb.ms.gov

Phone: (601) 359-6517
Fax: (601) 359-2618

Effective Date; 05/1/2010



PERSONAL SERVICES CONTRACT REVIEW BOARD MEMBERS:

Lynn Fitch, Chair, Mississippi State Personnel Board

Michael Bolden, Vice Chair, Department of Wildlife, Fisheries and Parks
Keith Harkins, Department of Environmental Quality

Rick McCarty, Department of Corrections

Gina Davis, Department of Finance and Administration



CHAPTER 1

1-101 General Provisions

1-102 Supplementary General Principles of Law Aggilie
1-103 Requirement of Good Faith

1-104 Application of the Regulations

1-105 Severability

1-106 Duration

1-201 Definitions

1-301 Public Access to Procurement Information

CHAPTER 2

2-101 Creation and Membership of the Mississipps&aal Service
Contract Review Board

2-102 Policy and Procedure

2-103 Authority and Duties of the Personal Ser@omtract Review Board

2-104 Continuous Internal Audit Required

CHAPTER 3

3-101 Contracting Procedures

3-102 General Provisions

3-103 Unsolicited Offers

3-104 Novation/Buyout or Change of Name
3-201 Method of Source Selection

3-202 Competitive Sealed Bidding

3-203 Competitive Sealed Proposals

3-204 Small Purchases

3-205 Sole-Source Procurement

3-206 Emergency Procurements

3-301 Cancellation of Invitations for Bids or Regts for Proposals
3-401 Responsibility of Bidders and Offerors
3-402 Prequalification of Suppliers

3-403 Cost or Pricing Data

3-501 Types of Contracts

3-503 Multi-Term Contracts

3-504 Multiple Source Contracting

3-601 Right to Inspect Facility

3-602 Right to Audit Records

3-701 Finality of Determinations

3-702 Reporting of Anticompetitive Practices
3-703 Retention of Procurement Records

PSCRB Rules and Regulations Manual (Effective 5/1/2010)

61



CHAPTER 4

4-101
4-102

Modification and Termination of Contracts 8ervices
Monitoring Contract Performance

CHAPTER S

5-101
5-201
5-202
5-203
5-204
5-205

Authority to Debar or Suspend

Appeal and Review of Personal Service ConRaview Board Decisions
Discontinuance of Contractor’'s Appeal

Applicability of this Section

Remedies Prior to an Award

Remedies After an Award

CHAPTER 6

6-101
6-201
6-202
6-203
6-204
6-205
6-206
6-207
6-208
6-210
6-211

Definitions of Terms Used in this Chapter

Statement of Policy

General Standards of Ethical Conduct

Employee Conflict of Interest

Gratuities

Prohibition Against Contingent Fees

Restriction on Employment of Present Empleyee

Restriction on Former Employees in Matterar@@ated with Former Duties
Disqualification of Business When an Emplolgae a Financial Interest
Restriction on Employees Purchasing Undem$eaf a State Contract
Use of Confidential Information

CHAPTER 7

7-101
7-102
7-103
7-104
7-105
7-106
7-107
7-108
7-109
7-110
7-111
7-112
7-113

General Provisions

Procedures for Procurement

Pre-Review of Invitations for Bids and Resjufor Proposal
Submission Deadlines

Deadline Exception Requests

Regulatory Board Approval

New Request

Renewals

Modifications

Emergency Contracts

Protest Documents

Utilization of State Property by Contractor
Transfer of Spending Authority

PSCRB Rules and Regulations Manual (Effective 5/1/2010)



7-114 Executed Contracts
7-115 SPAHRS Procedures for PSCRB Contracts

APPENDIX

Agencies Under Personal Service Contract ReviewdAathority
Sample Request for Proposal (RFP) and Related Forms
Independent Contractor/Contract Worker Determimatio
Required Clauses in Contracts for Services

Required Clauses in Solicitations for Bids or Pisaie

Clauses Available for use in Service Contracts

Clauses Available for Use in Solicitations for BmisProposals

PSCRB Rules and Regulations Manual (Effective 5/1/2010)

Appendix A
Appendix B
Appendix C

efdx D

Appendix E

Appendix F
Appendix G



CHAPTER 1
1-101 GENERAL PROVISIONS
1-101.01 Purpose of the Personal Service Contract Procurement Regulations

In 1997, the Mississippi Legislature established Bersonal Service Contract Review Board
(hereafter referred to as “PSCRB”), and authorigetb “[p]Jromulgate rules and regulations
governing the solicitation and selection of cortinatservices personnel . . ..” Miss. Code Ann. §
25-9-120 (3)(a). The purpose of fe sonal Service Contract Review Board Rulesand Regulations

is to set forth rules and regulations, along witieo pertinent information, that agencies should
follow in the procurement of personal servicese Pblicies and procedures set forth herein apply
only to those agencies which fall under the authai the PSCRB. With the exception of the
Mississippi Department of Transportation, agenaieder the authority of the PSCRB include those
agencies under the authority of the MississippteéSRersonnel Board (hereafter MSPBpee(
Appendix A.) This manual is intended to be a caghpnsive presentation of regulations relative to
obtaining personal service contracts pursuanteti®@e25-9-120. Further, it shall serve as as®ur
of information for contractors instructing themtashe proper procedures that must be followed in
doing business with the State of Mississippi.

1-101.02 I nter pretation of Regulations
1-101.02.01 I nter pretation, Purposes and Policies

These regulations shall be construed and appliptbtoote their underlying purposes and polices,
which are:

(a) to simplify, clarify, and modernize the regulatigmerning contracting for personal service
by agencies of the State of Mississippi;

(b) to permit the continued development of procurenpefities and practices;

(c) to provide for increased public confidence in thecpdures followed in public procurement
for personal services contracts;

(d) to ensure the fair and equitable treatment of atkpns who deal with the procurement
system of this State for personal services cordract

(e) to provide increased economy in State of Missisgiprurement activities and to maximize
to the fullest extent practicable the purchasingeraf public funds of the State;

(f) to foster effective broad-based competition with fitee enterprise system; and,

(9) to provide safeguards for the maintenance of aysemsent system of quality and integrity.
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1-101.02.02 Singular-Plural and Gender Rules
In these regulations, unless the context requitlesraise:

(a) words in the singular number include the pluradl tiose in the plural include the singular;
and,

(b) words of a particular gender include any gender thiedneuter, and when the sense so
indicates, words of the neuter gender may refantogender.

1-101.03 Purpose and I mplementation of these Regulations

These regulations, issued by the Mississippi PatsBarvice Contract Review Board (hereafter
sometimes referred to as the Board), establisitipsliprocedures, and guidelines relating to the
procurement, management, and control of persombpesfessional services, as applicable, under
the authority of these regulations. These regutatare designed to achieve maximum practicable
uniformity throughout the State. Hence, implemgateby and within Mississippi agencies shall be
consistent with these regulations and any othedatgns required by the funding source which may
be more stringent.

1-102 SUPPLEMENTARY GENERAL PRICIPLES OF LAW APPLICABLE

Subject to principles of law and equity, these tatijons will govern the creation and administration
of service contracts.

1-103 REQUIREMENT OF GOOD FAITH

These regulations require all parties involvedia megotiation, performance or administration of
Mississippi contracts to act in good faith.

1-104 APPLICATION OF THE REGULATIONS
These regulations shall apply to every expenddbipeiblic funds irrespective of source; however, in

the event of a conflict, the guidelines of a grantift, or self-generated funds shall prevail.
Violation of these regulations shall carry suchages as may be applicable under state laws.

1-105 SEVERABILITY
If any provision of these regulations or any apgtlian thereof to any person or circumstance is held
invalid, such invalidity shall not affect any othgpvision or application of these regulations viahic

can be given effect without the invalid provisionapplication, and to this end the provisions of
these regulations are declared to be severable.
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1-106 DURATION

These regulations, when approved by the PSCRB thsrazed by Mississippi Code Annotated
§ 25-9-120, shall be in effect as written until zwed or repealed by the PSCRB.

1-201 DEFINITIONS

The words defined in this section shall have thammegs set forth below whenever they appear in
the regulations, unless:

(a) the context in which they are used clearly requiregferent meaning; or,
(b) a different definition is prescribed for a partimuthapter or provision.
1-201.01 Definition of Terms Used in the Regulations

(a) Agency shall be defined as any State board, commissonirdttee, council, department or
unit thereof created by the constitution or statutesuch board, commission, committee,
council, department, unit or the head thereof te@ized to appoint subordinate staff by the
constitution or statute, except a legislative adigial board, commission, committee,
council, department or unit thereof, InstitutesHigher Learning and the Mississippi
Department of Transportation.

(b) Agency Head means the person in charge of an Agency whethérpgraon’s title is
Director, Executive Director, Commissioner, etcheTterm “Agency Head” shall also
encompass a designee duly appointed by the Ageeay.H

(c) Board shall mean the Personal Service Contract RevieavdBo

(d) Business means any corporation, partnership, individuale gwoprietorship, joint stock
company, joint venture, or any other private leg#ity.

(e) Change Order means a written order signed by the Procuremefteédfdirecting the
contractor to make changes which the changes clatighe contract authorizes the
Procurement Officer to order without the conserthefcontractor.

() Contract Analyst means the person holding the position as Con&kaetyst with the
PSCRB.

(g) Contract means all types of agreement for the procuremeseo¥ices, regardless of what
they may be called.
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(h) Contract M odification means any written alteration in contract requinetsiedeliverables,
delivery point, rate of delivery, period of perfante, price, quantity, or other provisions of
any contract accomplished by mutual action of thetigs to the contract.

(i) Contractor means any person having a contract with a goventahbody.

() Data means recorded information, regardless of formharacteristic.

(k) Day means calendar day, unless otherwise specified.

() Designee means a duly authorized representative of a pdrstating a superior position.

(m)Employee means an individual who perform services for aggomental body by virtue of
an employee/employer relationship with the govemalebody.

(n) May denotes the permissive.

(o) Person means any business, individual, union, committde), other organization, or
group of individuals.

(p) Procurement means buying, purchasing or otherwise acquiring services. It also
includes all functions that pertain to the obtagnirh any services, including description of
requirements, selection and solicitation of sourpesparation and award of contract and
all phases of contract administration.

(q) Procurement Officer means any person duly authorized to enter into adinister
contracts and make written determinations witheesthereto. The term also includes an
authorized representative acting within the linotguthority.

(r) Purchasing Agency means any governmental body which is authorizeggylations to
enter into contracts.

(s) Regulation means a governmental body's statement, havingraewoe particular
applicability and future effect, designed to impéanty interpret, or prescribe law or policy,
or describing organization, procedure, or practieguirements, which has been
promulgated in accordance with the Mississippi Adistrative Procedures Law,
Mississippi Code Annotated, § 24-43-4t,seq.

(t) Services mean the furnishing of labor, time, or effort byaatractor, not usually involving
the delivery of a specific end product other thiaat twhich is incidental to the required
performance.

(u) Shall denotes the imperative.
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1-301 PUBLIC ACCESSTO PROCUREMENT INFORMATION

Procurement information shall be public record lte extent provided in Mississippi Code
Annotated 8 25-61-%t seq., except as noted in 1-301.01 of these regulations.

1-301.01 Release of Information Regarding Bid Results

Subject to the provisions of the Mississippi PuBl&cords Act, Mississippi Code Annotated § 25-
61-1,et seq., disclosure of bid information by contracting ages shall be as follows:

(a) Information pertaining to the results of any bidynhe reviewed subsequent to the time of
the bid opening by any business or person who dtdxhbids on the particular transaction.
The contracting agency may restrict the availaboit the bids or proposals prior to bid
opening or contract award so as to improve theieficy of the evaluation and award
process.

(b) Businesses or persons not participating in thega®aevill not be permitted access to any
applicable file until after an award is made. Aftee award is made, all information and
documents applicable to the awarded contract bleadlvailable to any business or person;
provided, however, no information specified by atipgpant and approved by the
procurement officer as proprietary information sbal available to any business or person
without a written request.

(c) When an agency receives a request to release eatiitinformation, the agency shall give
the owner of this information a reasonable amo@ititie to obtain a court order protecting
the information as confidential. If the agencyeiges a court order pursuant to Mississippi
Code-Annotated § 25-61-9 within this time, it must theatify the requestor that the
information is protected by court order and carbefurnished.

(d) A contracting agency may restrict bid result docotmeview to the premises of the agency
at any time during normal working hours. No ageisaompelled to copy or duplicate any
bid record for any person or business; however, iigggmay agrees to copy or duplicate such
record, it may charged a reasonable fee in cong@iaith written procedures adopted by the
agency.
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CHAPTER 2
ORGANIZATION

2-101 CREATION AND MEMBERSHIP OF THE MISSISSIPPI PERSONAL SERVICE
CONTRACT REVIEW BOARD

During the 1997 Regular Session, the Mississippi Legislature enacted legislation creating the
Personal Service Contract Review Board. Mississippi Code Annotated 8§ 25-9-120 providesthat the
PSCRB is to be composed of the Mississippi State Personnel Board Executive Director, the
Executive Director of the Department of Finance and Administration, or his designee, the
Commissioner of Corrections, or hisdesignee, the Executive Director of the Mississippi Department
of Wildlife and Fisheries, or his designee, and the Executive Director of the Department of
Environmental Quality, or hisdesignee. The M SPB Executive Director shall be chairman and shall
preside over the meetings of the PSCRB.

2-102 POLICY AND PROCDEDURE

The Board shall annually elect avice-chairman, who shall servein the absence of the chairman. No
business shall be transacted, including adoption of rules of procedure, without the presence of a
guorum of the Board. Three (3) members shall be a quorum. No action shall be valid unless
approved by the chairman and two (2) other of those members present and voting, entered upon the
minutes of the Board and signed by the chairman. Necessary clerical and administrative support for
the Board shall be provided by the MSPB. Minutes shall be kept of the proceedings of each meeting,
copies of which shall be filed on amonthly basis with the Legislative Budget Office.

2-103 AUTHORITY AND DUTIESOF THE PERSONAL SERVICE CONTRACT REVIEW
BOARD

The PSCRB has the following powers and responsibilities as delineated in Mississippi Code
Annotated § 25-9-120:

(@) Promulgate rules and regulations governing the solicitation and selection of contractual
services personnel including personal and professional services contracts for any form of
consulting, policy analysis, public relations, marketing, public affairs, legislative advocacy
services or any other contract that the board deems appropriate for oversight, with the
exception of any personal service contracts entered into for computer or information
technology-related services governed by the Mississippi Department of Information
Technology Services, any personal service contracts entered into by the Mississippi
Department of Transportation, and any contract for attorney, accountant, auditor, physician,
dentist, architect, engineer, veterinarian and utility rate expert services. Any such rulesand
regul ations shall provide for maintaining continuousinternal audit covering the activities of
such agency affecting its revenue and expenditures as required under Section 7-7-3(6)(d),
Mississippi Code of 1972.
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(b) Approveall personal and professional services contractsinvolving the expenditures of funds
in excess of One Hundred Thousand Dollars ($100,000.00);

(c) Develop standards with respect to contractual services personnel which require invitations
for public bid, requests for proposals, record keeping and financial responsibility of
contractors. The Personal Service Contract Review Board may, initsdiscretion, requirethe
agency involved to advertise such contract for public bid, and may reservetheright to reject
any or al bids;

(d) Prescribe certain circumstances whereby agency heads may enter into contractsfor personal
and professional services without receiving prior approval from the PSCRB. The PSCRB
may establish a preapproved list of providers of various personal and professional services
for set priceswith which state agencies may contract without bidding or prior approval from
the board.

(e) Provide standards for the issuance of requests for proposals, the evaluation of proposals
received, consideration of costs and quality of services proposed, contract negotiations, the
administrative monitoring of contract performance by the agency and successful steps in
terminating a contract;

(f) Present recommendations for governmental privatization and to evaluate privatization
proposals submitted by any state agency;

(9) Authorize persona and professional service contracts to be effective for more than one (1)
year provided a funding condition isincluded in any such multiple year contract;

(h) Request the State Auditor to conduct a performance audit on any personal or professional
service contract;

(i) Prepare an annual report to the Legislature concerning the issuance of personal service
contracts during the previous year, collecting any necessary information from state agencies
in making such report.

2-103.01 Procurement Regulations

Regulations shall be promulgated with approval of the PSCRB in accordance with authority granted
under Mississippi Code Annotated § 25-9-120.

2-103.02 Discretionary Authority

The PSCRB shall have the discretion to grant exceptionsto these regulations when it is determined
that it isin the best interest of the State to do so.

2-103.03 Amendment to these Regulations

These regul ations may be amended by the Board as authorized in Mississippi Code Annotated § 25-
9-120.
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2-104 CONTINUOUSINTERNAL AUDIT REQUIRED

In conformity with Mississippi Code Annotated 88 7-7-3 (6) (d) and 25-9-120 (3), each state agency
shall, through its governing board or executive head, maintain a continuousinternal audit covering
the activities of such agency affecting its revenues and expenditures for personal and professiona
services contracts. Each agency shall further maintain an interna system of pre-auditing claims,
demands and accounts agai nst the agency to adequately ensure that only valid claims, demands and

accounts will be paid.
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CHAPTER 3

SOURCE SELECTION AND CONTRACT FORMATION
3-101 CONTRACTING PROCEDURES

3-101.01 Definition of Terms Used in this Chapter

(a) Bid shall be defined as an offer submitted by a prctsge contractor in response to an
Invitation for Bids.

(b) Capability as used in Section 3-101.01(p) (Definitions, Resfae Bidder or Offeror),
means capability at the time of award of the canttra

(c) Contract Worker, for purposes of these regulations, is a worker ucalaract with the State
who meets the requirements for a contract workedeuthe Internal Revenue Code. (See
Appendix C.)

(d) Cost Analysisis the evaluation of cost data for the purposarating at costs actually
incurred or estimates of costs to be incurred gsrio be paid, and costs to be reimbursed.

(e) Cost Datais information concerning the actual or estimatest of labor, material,
overhead, and other cost elements which have ladeally incurred or which are expected
to be incurred by the contractor in performing ¢batract.

() Cost-Reimbursement Contractmeans a contract under which a contractor is rersdal
for costs which are allowable and allocable in adance with contract terms and the
provisions of these regulations, and may receifeea

(g) Discussionsas used in the source selection process, measmschange of information or
other manner of negotiation during which the offeand the State may alter or otherwise
change the conditions, terms and price of the megacontract. Discussions may be
conducted in connection with competitive sealedopsals, sole source, and emergency
procurement; discussions are not permissible inpstitive sealed bidding (except to the
extent permissible the first phase of multi-steglesa bidding).

(h) Fixed Price Contract means a contract providing for a firm price, qrece that may be
adjusted only in accordance with contract clausegiging for revision of the contract price
under stated circumstances.

(i) Invitation for Bids means all documents, whether attached or incogbitay reference,
utilized for soliciting bids.
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() Prequalification for Inclusion on Bidders Lists means determining in accordance with
Section 3-402 (Prequalification) that a prospechigder or offeror satisfies the criteria
established for being included on the bidders list.

(k) Price Analysisis the evaluation of price data, without analysisthe separate cost
components and profit as in cost analysis, whick assist in arriving at prices to be paid
and costs to be reimbursed.

() Price Datais factual information concerning prices, incluglprofit, for supplies services, or
construction substantially similar to those beingcpred. In this definition, “prices” refer to
offered or proposed selling prices, historicalisglprices, and current selling prices of such
items. This definition refers to data relevant tohoprime and subcontract prices.

(m) Proposalis the document submitted by the offeror in resedo a Request for Proposals to
be used as the basis for negotiations for ententwga contract. A proposal is usually
requested in cases where the selection of a cémtriscto be made on the basis of the
performance that is offered rather than on thatriee alone and may require an outline of
details such as the vendor’s qualifications anckerpce and the identification of problems
and proposed solutions in addition to details afepr

(n) Purchase Descriptionmeans the words used in a solicitation to des¢hieeervices to be
purchased and includes the statement of work aratables attached to, or made a part of,
the solicitation.

(o) Request for Proposalsneans all documents, whether attached or incagmbly reference,
utilized for soliciting proposals.

(p) Responsible Bidder or Offerormeans a person who has the capability in all atsge
perform fully the contract requirements and thegnity and reliability which will assure
good faith performance.

(q) Responsive Bidder or Offerormeans a person who has submitted a bid which oosfo
in all material respects to the Invitation for Bmisthe Request for Proposals.

() Solicitation means an Invitation for Bids, a Request for Prafss request for quotations,
or any other document issued by the State for tinegse of soliciting bids or proposals to
perform a state contract.

(s) Suppliers, as used in Section 3-402 (Prequalification), megaospective bidders or offerors.
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3-101.02 Exemptions Not Requiring Approval
By authority of the Mississippi Legislature, seevicontracts of $100,000 or less do not require
approval of the PSCRB. Contracts which do not ed&100,000 shall follow the procedures set
forth in Section 3-204 (Small Purchases). Congrémtwhich the payment method is strictly “net-
of-fee” do not come under the purview of the Boakdditionally, any contract for the following is
also exempt from the purview of the PSCRB, if they performing their licensed/certified duties:

(a) Accountant;

(b) Dentist;

(c) Actuary;

(d) Engineer;

(e) Architect;

(N Physician;

(g) Attorney;

(h) Utility rate expert services;

(i) Auditor,;

() Veterinarian; and,

(k) Any contracting authority exempt by Statmtute $eeMiss. Code Ann. § 25-9-120)
including, but not limited to-

(1) computer orinformation technology - related gss governed by the Mississippi
Department of Information Technology Services,

(2) personal service contracts entered into by the ibiggi Department of
Transportation, and

3) contracts for equipment repairs governed by Miggs€£ode Annotated 8§ 31-7-13.
3-101.03 Personal Liability

Mississippi Code Annotated § 31-7-57, holds statpleyees personally liable if they authorize or
make a solicitation or award of a contract in viiola of law.
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3-101.04 Contract Workers

The PSCRB'’s authority over contracts for contraatkers is the same as its authority over contracts
for independent contractors.

3-102 GENERAL PROVISIONS
3-102.01 Extension of Time for Bid or Proposal Acqggance
After opening bids or proposals, the Procuremefit@fmay request bidders or offerors to extend

the time during which the State may accept thels br proposals, provided that, with regard to,bids
no other change is permitted. The reasons foragqg such extension shall be documented.

3-102.02 Only One Bid or Proposal Received, No BRleceived
3-102.02.1 One Bid Received

If only one responsive bid is received in replyato Invitation for Bids (including multi-step
bidding), an award may be made to the single biddlee Procurement Officer finds that the price
submitted is fair and reasonable, and that eitherdther prospective bidders had reasonable
opportunity to respond, or there is not adequate for re-solicitation. Otherwise, the bid may be
rejected pursuant to the provisions of Section B30 (Cancellation of Solicitation; Rejection df al
Bids or Proposals) and:

(a) the bid may be re-advertised and new bidsfer®may be solicited:;

(b) the proposed procurement may be canceled;

(c) if the Procurement Officer determines in wigtithat the need for the supply or service con-
tinues, but that the price of the one bid is fagtand reasonable and there is no time for
resolicitation or resolicitation would likely betiie, the procurement may then be conducted
under Section 3-205 (Sole Source Procurement)atioBe3-206 (Emergency Procurements),
as appropriate.

3-102.02.2 One Proposal Received

If only one proposal is received in response tequrRst for Proposals, the Procurement Officer may
either make an award in accordance with the praesdset forth in Section 3-203 (Competitive
Sealed Proposals) or, if time permits, re-solioit the purpose of obtaining competitive sealed
proposals.

3-102.02.3 No Bid or Proposal Received

If no bid or proposal is received in response tdnartation for Bids:
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(a) the bid may be re-advertised and new bidgfersomay be solicited;

(b) the proposed procurement may be canceled; or,

(c) an emergency procurement may be made in congalivith Section 3-206.
3-102.03 Alternate Bids or Proposals

If alternate bids or proposals are allowed, theegation shall state that such bids or proposaddis
be accepted and the solicitation shall specifyrtineatment.

3-102.64Procuring Services Offered by Governmental Entitis Not Under Purview of the
PSCRB

Agency requirements may be fulfilled by procurirmgwvces performed incident to the State's own
programs. The Agency Head shall determine whesther services meet the agency’s requirements
and whether the price represents a fair markeevalusuch services. When such procurements are
made from other governmental entities, the priaetor need not be solicited; however, these
contracts shall still be submitted for approvaiite PSCRB.

3-102.05 Bid and Performance Bonds for Service Camicts

Bid and performance bonds or other security maseheaired for service contracts as the Agency
Head deems advisable to protect the interest @thie. Any such requirements must be set forth in
the solicitation. Bid or performance bonds showtibe used as a substitute for a determination of
bidder or offeror responsibility. Mississippi Coflenotated 81-5-51 sets forth bonding require-
ments applicable to construction contracts and bwygonsidered when establishing any such
requirements for service contracts. An agency n@yspecify a specific company or insurance
agency from which bonds should be purchased.

3-102.06 Conditioning Bids or Proposals Upon OtheAwards Not Acceptable

Any bid or proposal which is conditioned upon reaey award of both the particular contract being
solicited and another Mississippi contract shaldlbemed non-responsive and not acceptable.

3-102.07 Lists of Contract Specifications or Delivables

All contracts for services shall include a liscohtract specifications or deliverables. These bbeay
incorporated from the scope of work included in sioficitation of bids or proposals. This list
should be used as evaluation criteria when monigocontract performance in accordance with
Section 4-102 of these regulations. The descnpioservices to be performed should be result
oriented, not procedure oriented, and should ainamm include:
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(a) what service is to be performed;
(b) when the service is to be performed,;
(c) how frequently the service is to be performed,;
(d) where the service is to be performed,;
(e) how much the service will cost; and,
() why the service is necessary.
3-103 UNSOLICITED OFFERS
3-103.01 Definition
An unsolicited offer is any offer other than onémsutted in response to a solicitation.
3-103.02 Processing of Unsolicited Offers
The Procurement Officer or Agency Head shall follbw provisions of this section in considering
an unsolicited offer. If an award is made the ageshall notify PSCRB that the award was the
result of an unsolicited offer.
3-103.03 Conditions for Consideration
To be considered for evaluation, an unsoliciteeroff
(a) must be in writing;

(b) must be sufficiently detailed to allow a judgm& be made concerning the potential utility
of the offer to the State;

(c) must be unique or innovative to State use;

(d) must demonstrate that the proprietary charactéreobffering warrants consideration of the
use of sole-source procurement; and,

(e) may be subject to testing.
3-103.04 Evaluation

The unsolicited offer shall be evaluated by thegyeHead to determine its utility to the State and
whether it would be to the State's advantage terémio a contract based on such offer. If an dwar
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is to be made on the basis of such offer, the smlece procedures in Section 3-205 (Sole Source
Procurement) shall be followed.

3-103.05 Confidentiality

Subject to the provisions of the Mississippi PuBl&cords Act, Mississippi Code Annotated § 25-
61-1,et seq.any written request for confidentiality of data tained in an unsolicited offer that is
made in writing shall be honored. If an award &l confidentiality of data shall be agreed upon
by the parties. If agreement cannot be reachetoidentiality, the State may reject the unsaidit
offer.

3-104 NOVATION/BUYOUT OR CHANGE OF NAME

3-104.01 No Assignment

No contract requiring PSCRB approval is transfexaivlotherwise assignable without the written

consent of the PSCRB; however, a contractor magrassonies receivable under a contract after
due notice to the State and the contracting erartgl, with the approval of the PSCRB.

3-104.02 Recognition of a Successor in Interedttovation

When, in the best interest of the State, a succasdaterest may be recognized in a novation
agreement, the transferor and the transferee rguse dhat:

(a) the transferee assumes all of the transferor'gatiins;
(b) the transferor waives all rights under the conteascagainst the State; and,

(c) unless the transferor guarantees performance abtfiteact by the transferee, the transferee
shall, if required, furnish a satisfactory perfomoa bond.

3-104.03 Change of Name

When a contractor requests to change the nameialveiolds a contract with the State, the agency
shall, upon receipt of a document indicating sudmnge of name (for example, an amendment to the
articles of incorporation of the corporation), émtéo an agreement with the requesting contraotor
effect the change. The agreement changing the shalkespecifically indicate that no other terms
and conditions of the contract are changed.

3-201 METHOD OF SOURCE SELECTION

Unless otherwise authorized by law, all Mississiamtracts for professional and personal services
shall be procured using one of the following method
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(a) Section 3-202, Competitive Sealed Bidding;

(b) Section 3-203, Competitive Sealed Proposals;

(c) Section 3-204, Small Purchases;

(d) Section 3-205, Sole-Source Procurement; or,

(e) Section 3-206, Emergency Procurements.

3-202 COMPETITIVE SEALED BIDDING

3-202.01 General Provisions

(a) Conditions for Use: Contracts shall be awarded by competitive sdatiting when a deter-

mination is made that this method is the beseduibr a particular service.

(b) Invitation for Bids: An Invitation for Bids shall be issued and siatlude a purchase des-

cription and all contractual terms and conditioppleable to the procurement.

(c) Public Notice: When the amount of the contract is anticipatdzkttonore than $100,000.00,

public notice must be given in accordance with 8ac3-202.06.

(d) Bid Opening: Bids shall be opened publicly in the presenaenefor more witnesses at the

time and place designated in the Invitation forBidThe name of each bidder shall be
recorded. The amount of each bid and such oth®ramet information as may be specified
by regulation may be recorded; the record and batshall be open to public inspection as
provided in Section 1-301.01 (Information on Bdsults).

(e) Bid Acceptance and Bid Evaluation: Bids shall be unconditionally accepted without

(f)

alteration or correction, except as authorizechasé regulations. Bids shall be evaluated
based on the requirements set forth in the Ineitefor Bids, which may include criteria to
determine acceptability such as inspection, testijuglity, workmanship, delivery, and
suitability for a particular purpose. Those crdethat will affect the bid price and be
considered in evaluation for award shall be obyetyi measurable where possible. The
Invitation for Bids shall set forth the evaluaticniteria to be used. No criteria may be used in
evaluation that are not set forth in the InvitationBids.

Correction or Withdrawal of Bids; Cancellation of Awards: Correction or withdrawal of

inadvertently erroneous bids (before or after ayyadcancellation of awards or contracts
based on such erroneous bids shall be permittacciordance with these regulations. After
bid opening, no changes in bid prices or otherigroms of bids prejudicial to the interest of
the State or fair competition shall be permittétkcept as otherwise provided herein, all
decisions to permit the correction or withdrawalbads, or to cancel awards or contracts

8

PSCRB Rules and Regulations (Effective 5/1/2010)



based on bid mistakes shall be supported by aenrdetermination made by the Agency
Head with the approval of the PSCRB.

(9) Award: The contract shall be awarded with reasonablsptoess by written notice to the
lowest responsible bidder whose bid meets the reougints and criteria set forth in the
Invitation for Bids.

(h) Multi-Step Sealed Bidding: When it is considered impractical to initiallyepare a purchase
description to support an award based on pricelnaitation for Bids may be issued
requesting the submission of unpriced offers tohewed by an Invitation for Bids limited
to those bidders whose offers have been qualifiel@uthe criteria set forth in the first solici-
tation.

3-202.02 Application

The provisions herein apply to every procuremerdertay competitive sealed bidding, including
multi-step sealed bidding.

3-202.03 The Invitation for Bids

3-202.03.1 Use

The Invitation for Bids is used to initiate a cortipee sealed bid procurement.

3-202.03.2 Content

The Invitation for Bids shall include the following

(a) instructions and information to bidders concerrbrysubmission requirements, including:

(1) the time and date set for receipt of bids,
(2) the address of the office to which bids are talélesered,
(3) the maximum time for bid acceptance by the Statd,
(4) any other special information;

(b) the purchase description, evaluation factors, dgfivor performance schedule, and such
inspection and acceptance requirements as araaiotled in the purchase description; and,

(c) the contract terms and conditions, including wasraand bonding or other security
requirements.
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3-202.03.3 Incorporation by Reference

The Invitation for Bids may incorporate documentsdference provided that the Invitation for Bids
specifies where such documents can be obtained.

3-202.03.4 Acknowledgment of Amendments

The Invitation for Bids shall require the acknowdetkent of the receipt of all amendments issued.
3-202.04 Bidding Time

Bidding time is the period of time between the ddtdistribution of the Invitation for Bids and the
time and date set for receipt of bids. In each ,caskling time will be set to provide bidders a
reasonable time to prepare their bids.

3-202.05 Bidder Submissions

3-202.05.1 Bid Form

The Invitation for Bids shall provide a form to bigned by the bidder and which shall include a
space for insertion of the bid price.

3-202.05.2 Facsimile Bids
The Invitation for Bids may state that facsimildwill be considered whenever they are delivered
sealed at the designated office by the time arelsktfor receipt of bids. For a bid to be acdapta
when transmitted by a facsimile machine, it shalér been faxed to an off-site location and
delivered sealed to the agency prior to the tintedate set for the bid opening. Such facsimils bid
shall contain specific reference to:

(a) the Invitation for Bids;

(b) the items, quantities, and prices for whichhifteis submitted;

(c) the time and place of delivery; and,

(d) a statement that the bidder agrees to atktimes, conditions, and provisions of the Invitation
for Bids.

Prior to an award being made, submission of anraidpid shall be required.

3-202.06 Public Notice
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3-202.06.1 Distribution

Invitations for Bids or Notices of the Availabilitf Invitations for Bids shall be mailed or othesei
furnished to a sufficient number of bidders to povencompetition. Notices of Availability shall
indicate where, when, and for how long InvitatiémrsBids may be obtained, generally describe the
service desired, and may contain other appropiné&emation.

3-202.06.2 Publication

Every Invitation for Bids for services in excessbdf0,000 shall be publicizédl the legal notices
section of a newspaper published in the countywriapality in which the agency is located or in
electronic format specified by the PSCRB. Pubitashould be made at the time the IFB is issued.
Additionally, the agency may publicize in a newsgeof general circulation in the area pertinent to
the procurement, in industry media, or in a govenipublication designed for giving public notice.

3-202.06.3 Content of Advertisement

When composing the advertisement to appear iretfa hotice section of the newspaper, the intent
is to promote competition. Prospective biddersukhbe given as much information as possible in
the confined space.

Thefollowing is a suggested guide for a legal advertisement:

The (name of the agency) will accept sealed bids (iime of bid opening), (day of the week),
(month), (date), (year) for the purpose of purchgshe following: (name of service to be procured),
(bid file number). Detailed specifications maybé&ined by contacting (name of contact person) at
(telephone number), (electronic address) or at gdgt mailing address).

3-202.06.4 Advertising Time

Advertising time is the period of time between dla¢e of publication of the advertisement and the
time and date set for receipt of bids. Advertisetfier bids shall be published once each week for
two consecutive weeks with the second notice beirdished on or after the 7th calendar day after
publication of the first notice. For electroniclgiigation the advertising time shall be concurrent
with a newspaper publication for two consecutivekee

Example: If the first publication is June 1, the second pedtion cannot be before June 8.

The date set for the bid opening for services stalbe less than seven working days (as opposed to
calendar days) after the last notice appears in¢aespaper.

Note: There must be seven (7) full working days betwedate the last notice appeared and the
date that bids or proposals are opened. This do¢sclude weekends or holidays. Also, the date
on which the last notice runs is not included ia talculation of days. The last day of this period
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will be included unless the last day is a Satur@ynday or legal holiday, in which case the period
lasts until the end of the next day which is n8agéurday, Sunday or legal holiday.

3-202.06.5 Public Availability

A copy of the Invitation for Bids shall be made dafale for any interested party at the locatioredot
in the published notice.

3-202.07 Pre-Bid Conferences

Pre-bid conferences may be conducted to explaiprtheurement requirements. The conference
shall be announced to all prospective bidders knmarave received an Invitation for Bids. The
conference should be held long enough after thigaltan for Bids has been issued to allow bidders
to become familiar with it but sufficiently befot@d opening to allow consideration of the
conference results in preparing bids. Nothingestatt the pre-bid conference shall change the
Invitation for Bids unless a change is made bytemitmendment as provided in Section 3-202.08
(Amendments to Invitations for Bids). A summarytbé conference shall be supplied to all
prospective bidders known to have received andtieih for Bids. If a transcript is made, it shl

of public record.

3-202.08 Amendments to Invitations for Bids
3-202.08.1 Form

Amendments to Invitations for Bids shall be idastifas such and shall require that the bidder
acknowledge receipt thereof. The amendment stfaltence the portions of the Invitation for Bids
it amends.

3-202.08.2 Distribution
Amendments shall be sent to all prospective bidkieosvn to have received an Invitation for Bids.
3-202.08.3 Timeliness

Amendments shall be distributed within a reasonaivle to allow prospective bidders to consider
them in preparing their bids. If the time and dsé¢ for receipt of bids will not permit such

preparation, such time shall be increased, to xtene possible, either in the amendment or, if
necessary, by electronic means (e-mail), facsinoletelephone and then confirmed in the
amendment.

Note: Amendments should be used to:

(&) make any changes in the Invitation for Bids suchchanges in quantity, purchase
descriptions, delivery schedules, and opening clates
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(b) correct defects or ambiguities; or,

(c) furnish to other bidders information givendie bidder, if such information will assist the
other bidders in submitting bids, or if the lacksoth information would prejudice the other
bidders. Any such information when not given tdialders shall be cause for rejecting all
bids.

3-202.9 Pre-Opening Modification or Withdrawal of Bds

Bids may be modified or withdrawn by written notieceived in the office designated in the
Invitation for Bids prior to the time and date &mtbid opening.

3-202.9.1 Disposition of Bid Security

If a bid is withdrawn in accordance with this sentithe bid security, if any, shall be returneth®
bidder.

3-202.9.2 Records

All documents relating to the modification or withdval of bids shall be made a part of the
procurement file.

3-202.10 Late Bids, Late Withdrawals, and Late Modications

3-202.10.1 Definition

Any bid received after the time and date set faeig of bids is late. Any withdrawal or
modification of a bid received after the time amdiedset for opening of bids at the place designated
for opening is late.

3-202.10.2 Treatment

No late bid, late modification, or late withdrawéll be considered unless receipt would have been
timely but for the action or inaction of agencygminel directly involved with the procurement
activity.

3-202.10.3 Notice

Bidders submitting late bids which shall not besidared for award shall be so notified as soon as
practicable.
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3-202.10.4 Records

Records equivalent to those required in Subsec3@92.9.2 (Pre-Opening Modification or
Withdrawal of Bids, Records) shall be made and kepeach late bid, late modification, or late
withdrawal.

3-202.11 Receipt, Opening, and Recording of Bids
3-202.11.1 Receipt

Each bid and modification received shall be dadeapied or time/date-stamped but not opened and
shall be stored in a secure place until the tintkdate set for bid opening.

3-202.11.2 Opening and Recording

Bids and modifications shall be opened publiclythie presence of one or more witnesses, at the
time, date, and place designated in the InvitdoBids. The name of each bidder, the bid price,
and such other information as is deemed approbietiee Procurement Officer, shall be read aloud
or otherwise made available. Such information trayecorded at the time of bid opening; that is,
the bids may be tabulated or a bid abstract m#fde record is made, the names of required wit-
nesses shall also be recorded. The opened bitdshavailable for inspection by participants
except to the extent the bidder designates tramtetseor other proprietary data to be confideatsal
set forth in Subsection 3-202.11.3 below. Matestatlesignated shall accompany the bid and shall
be readily separable from the bid in order to fet# public inspection of the nonconfidential
portion of the bid. Prices of the services offealiveries, and terms of payment shall be puplicl
available at the time of bid opening regardlessgfdesignation to the contrary. Bids shall bé-ava
able for inspection at any time subsequent to Wer@ding of the contract. Inspection shall be in
compliance with Section 1-301.01 (Information oul Besults).

3-202.11.3 Confidential Data

The Procurement Officer shall examine the bids dtenine the validity of any requests for
nondisclosure of trade secrets and other propyieiatia identified in writing. If the parties dotno
agree as to the disclosure of data, the Procure@féoéer shall inform the bidders in writing within
five working days what portions of the bids will 8isclosed. The bids shall be open to inspection
as set forth in Section 1-301.01 subject to anytioaimg prohibition on the disclosure of
confidential data.

3-202.12 Mistakes in Bids
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3-202.12.1 General Provision

Correction or withdrawal of a bid because of ardustent, nonjudgmental mistake in the bid
requires careful consideration to protect the intggf the competitive bidding system and to assur
fairness. If the mistake is attributable to ammenn judgment, the bid may not be corrected.

Bid correction or withdrawal by reason of a nonjomdoptal mistake is permissible, but only to the
extent it is not contrary to the interest of that&tor the fair treatment of other bidders.

3-202.12.2 Mistakes Discovered Before Opening

A bidder may correct mistakes discovered beforetilme and date set for bid opening by
withdrawing or correcting the bid as provided inctsan 3-202 (Pre-Opening Modification or
Withdrawal of Bids).

3-202.12.3 Confirmation of Bid

When the Procurement Officer knows or has reasoorolude that a mistake has been made, such
officer should request the bidder to confirm the. bBituations in which confirmation should be
requested include obvious, apparent errors oratteedf the bid or a bid unreasonably lower than the
other bids submitted. If the bidder alleges mistake bid may be corrected or withdrawn if the
conditions set forth in Subsections 3-202.12.4ugho3-202.12.6 of this section are met.

3-202.12.4 Mistakes Discovered After Bid Opening BuiBefore Award

This subsection sets forth procedures to be appli¢dree situations described herein in which
mistakes in bids are discovered after the timedatd set for bid opening but before award.

3-202.12.4.Minor Informalities

Minor informalities are matters of form rather theubstance evident from the bid document, or
insignificant mistakes that can be waived or caa@evithout prejudice to other bidders; that ig, th
effect on price, quantity, quality, delivery, ontactual conditions is negligible. The Procuretnen
Officer shall waive such informalities or allow thilder to correct them depending on which is in
the best interest of the State. Examples inclbdddilure of a bidder to:

(a) return the number of signed bids required leyajency in the Invitation for Bids;

(b) sign the bid, but only if the unsigned bidatscompanied by other material indicating the
bidder's intent to be bound; or,

(c) acknowledge receipt of an amendment to thigation for Bids, but only Ht is clear from
the bid that the bidder received the amendmenhirdended to be bound by its terms or the
amendment involved had a negligible effect ongrquantity, quality, or delivery.
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3-202.12.4.2 Mistakes Were Intended Correct Bid is Evident

If the mistake and the intended correct bid ararbfesvident on the bid document, the bid shall be
corrected on the intended correct bid and may eetithdrawn. Examples of mistakes that may be
clearly evident on the bid document are typogragdrecrors, errors in extending unit prices, and
arithmetical errors.

3-202.12.4.3 Mistakes Were Intended Correct Bid is Not Evident
A bidder may be permitted to withdraw a low bid if:

(a) a mistake is clearly evident on the bid docotyigut the intended correct bid is not similarly
evident; or,

(b) the bidder submits proof of evidentiary valigich clearly and convincingly demonstrates
that a mistake was made.

3-202.12.5 Mistakes in Bids Discovered After Award

Mistakes shall not be corrected after award otthdract except where the PSCRB or the Agency
Head makes a written determination that it wouldibeonscionable not to allow the mistake to be
corrected.

3-202.12.6 Determinations Required

When a bid is corrected or withdrawn, or correctiomvithdrawal is denied, under Subsections 3-
202.12.4 or 3-202.12.5 of this section, the ComntPawalyst or the Agency Head shall prepare a
written determination showing that the relief wasrged or denied in accordance with these
regulations, except that the Procurement Officatl sipprove the determination required under
Subsection 3-202.12.4.1 as to minor informaliti€se written determination shall become a part of
the agency’s procurement file.

3-202.13 Bid Evaluation and Award
3-202.13.1 General

The contract is to be awarded to the lowest resplensidder whose bid meets the requirements and
criteria set forth in the Invitation for BidsSeeSection 3-202 (g) (Competitive Sealed Bidding,
Award) of these regulations. The Invitation for Bighall set forth the requirements and criteria
which will be used to determine the lowest respan&idder. No bid shall be evaluated for any
requirement or criterion that is not disclosedhia Invitation for Bids.

PSCRB Rules and Regulations (Effective 5/1/2010) 16



3-202.13.2 Service/End Product Acceptability

The Invitation for Bids shall set forth any evalaatcriterion to be used in determining acceptghili
It may require the submission of descriptive litera, technical data, or other material. It maypal
provide for accomplishing any of the following prito award:

(a) inspection or testing of a product prior toassvfor such characteristics as quality or
workmanship;

(b) examination of such elements as appearandsh fitaste, or feel; and/or,

(c) other examinations to determine whether itfaons with any other purchase description
requirements.

The acceptability evaluation is not conducted lfi@r purpose of determining whether one bidder's
item is superior to another but only to determhrag & bidder's offering is acceptable as set farth
the Invitation for Bids. Any bidder's offering wdi does not meet the acceptability requirements
shall be rejected as non-responsive.

3-202.13.3 Determination of Lowest Bidder

Following determination of acceptability as setlian Subsection 3-202-B4, if determination of
acceptability is required, bids will be evaluatedietermine which bidder offers the lowest cost to
the State in accordance with the evaluation cateet forth in the Invitation for Bids. Only
objectively measurable criteria which are set forththe Invitation for Bids shall be applied in
determining the lowest bidder.

Examples of such criteria include, but are nottiaito, guaranteed buy back and ownership or life-
cycle cost formulas. Evaluation factors need mgptecise predictors of actual future costs, but to
the extent possible such evaluation factors sleaiébasonable estimates based upon information the
State has available concerning future use, anditsbat all bids equitably.

3-202.13.4 Restrictions

Nothing in this section shall be deemed to perndbatract award to a bidder submitting more
comprehensive services than that designated iimttation for Bids if such bidder is not also the
lowest bidder as determined under Subsection 31302 of this section. Further, negotiations are
not permitted with any bidder.

3-202.14 Low Tie Bids
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3-202.14.1 Definition

Low tie bids are low responsive bids from respadledifidders that are identical in price, including
cash discounts offered for prompt payment, andhumeet all the requirements and criteria set forth
in the Invitation for Bids.

3-202.14.2 Award

The prime criterion for making an award where igslare involved shall be in compliance with
Mississippi Code Annotated 88 31-7-15 (I) and Sec81-7-47].e., that resident vendors shall be
given preference over nonresident vendors. Anawafaall not be made by drawing lots, except as
set forth below, or by dividing business among ta=h bidders. In the discretion of the head of a
purchasing agency, award shall be made in any psiiolé manner that will discourage tie bids. If
no permissible method will be effective in discaing tie bids, and a written determination is made
So stating, award may be made by drawing lotsudi case, those bidders involved shall be invited
to attend the procedure.

3-202.14.3 Records of Tie Bids

Records shall be made of all Invitation for Bidswamch tie bids are received showing at least the
following information:

(a) the identification number of the Invitation #Bids;

(b) the service; and,

(c) alisting of all the bidders and the pricesmiited.
A copy of each such record shall be sent to theRESC
3-202.15 Documentation of Award

Following award, a record showing the basis foedatning the successful bidder shall be made a
part of the agency’s procurement file.

3-202.16 Publicizing Awards

Written notice of award shall be sent to the susftedidder. Notice of award shall be made
available to the public.

3-202.17 Multi-Step Sealed Bidding
3-202.17.1 Definition

Multi-step sealed bidding is a two-phase processisting of the following:
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(a) First phase—a technical phase composed of one o@ steps in which bidders submit
unpriced technical offers to be evaluated by ttaeStand,

(b) Second phase—in which those bidders whose idloffers are determined to be acceptable
during the first phase have their price bids cosrgd.

Multi-step bidding is designed to obtain the betsedi competitive sealed bidding by the awarding
of a contract to the lowest responsive, responsilieger and at the same time obtain the benefits of
the competitive sealed-proposals procedure thrdbghsolicitation of technical offers and the
conduct of discussions to evaluate and determmacheptability of technical offers.

3-202.17.2 Conditions for Use
The multi-step sealed bidding method may be useehwvithis not practical to prepare initially a

definitive purchase description which will be sbitato permit an award based on price. Multi-step
sealed bidding may, therefore, be used when nsidered desirable:

(a) to invite and evaluate technical offers teedmine their acceptability to fulfill the purchase
description requirements;

(b) to conduct discussions for the purposes dlifaitng understanding of the technical offer and
purchase description requirements and, whereappte, obtain supplemental information,
permit amendments of technical offers, or améedourchase description;

(c) to accomplish subsections (a) and (b) of te@dien prior to soliciting priced bids; and,

(d) to award the contract to the lowest responanceresponsible bidder in accordance with the
competitive sealed bidding procedures.

3-202.18 Pre-Bid Conferences in Multi-Step Sealeddling

Prior to the submission of unpriced technical affarpre-bid conference as contemplated by Section
3-202.07 (Pre-Bid Conferences) may be conductatidrocurement Officer. The Procurement
Officer may also hold a conference of all poterididers in accordance with Section 3-202.07 at
any time during the evaluation of the unpriced tecél offers.

3-202.19 Procedure for Phase One of Multi-Step Seal Bidding

3-202.19.1 Form

Multi-step sealed bidding shall be initiated by theuance of an Invitation for Bids in the form

required by Section 3-202.03 (The Invitation fod&)i, except as hereinafter provided. In additon t
the requirements set forth in Section 3-202.03nthdi-step sealed bid shall state:
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(a) that unpriced technical offers are requested;

(b) whether priced bids are to be submitted as#me time as unpriced technical offers (if they
are, such priced bids shall be submitted in a sépaealed envelope);

(c) that it is a multi-step sealed bid procuremant priced bids will be considered only in the
second phase and only from those bidders whoseceadptechnical offers are found
acceptable in the first phase;

(d) the criteria to be used in the evaluation eftdinpriced technical offers;

(e) that the State, to the extent the Procure®éinter finds necessary, may conduct oral or
written discussions of the unpriced technical affer

() that bidders may designate those portionk@tinpriced technical offers which contain trade
secrets or other proprietary data which are to rec@nfidential, subject to Mississippi Code
Annotated 88 25-61-9 and 79-23-1; and,

(g) thatthe item being procured shall be furecsim accordance with the bidder's technical offer
as found to be finally acceptable and shall meztéquirements of the Invitation for Bids.

3-202.19.2 Amendments to the Invitation for Bids

After receipt of unpriced technical offers, amendtséeo the Invitation for Bids shall be distributed
only to bidders who submitted unpriced technic&sf and they shall be permitted to submit new
unpriced technical offers or to amend those alresatbynitted.

If, in the opinion of the Procurement Officer, antamplated amendment will significantly change
the nature of the procurement, the Invitation fatsBshall be canceled in accordance with Section 3-
301.04 (Cancellation of Solicitation; RejectionAdf Bids or Proposals) and a new Invitation for
Bids issued.

3-202.19.3 Receipt and Handling of Unpriced Techrat Offers

Unpriced technical offers shall not be opened plpbut shall be opened in front of two or more
agency procurement officials. Subject to the mwwis of the Mississippi Public Records Act,
Mississippi Code Annotated 8 25-61€t,seq. such offers shall not be disclosed to unauthorized
persons. Bidders may request nondisclosure of sadrets and other proprietary data identified in
writing.

3-202.19.4 Evaluation of Unpriced Technical Offers

The unpriced technical offers submitted by bidddyall be evaluated solely in accordance with the
criteria set forth in the Invitation for Bids. Thapriced technical offers shall be categorized as:
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(a) acceptable;
(b) potentially acceptable--that is, reasonablgepsble of being made acceptable; or,
(c) unacceptable.

The Procurement Officer shall record in writing basis for finding an offer unacceptable and make
it part of the agency procurement file. The Preauent Officer may then initiate Phase Two of the
procedure if, in the Procurement Officer's opinithiere are sufficient acceptable unpriced technical
offers to assure effective price competition ingkeond phase without technical discussionself th

Procurement Officer finds that there are not sigfitacceptable unpriced technical offers, he shall
issue an amendment to the Invitation for Bids ayage in technical discussions as set forth in
Subsection 3-202.19.5 below.

3-202.19.5 Unpriced Technical Offers—General Disca®n

The Procurement Officer may conduct discussionk aiity bidder who submits an acceptable or
potentially acceptable technical offer. During ttwurse of such discussions, the Procurement
Officer shall not disclose any information derivieoim one unpriced technical offer to any other
bidder. Once discussions are begun, any bidderhasaot been notified that its offer has been
found unacceptable may submit supplemental infdonamending its technical offer at any time
until the closing date established by the Procurgr@ficer. Such submission may be made at the
request of the Procurement Officer or upon thedaidawn initiative. The Procurement Officer shall
keep a record of the date, place, and purposeyaduach meeting and those attendamgl make it
part of the agency procurement file.

3-202.19.6 Notice of Unacceptable Unpriced Technidaffer

When the Procurement Officer determines a biddesiced technical offer to be unacceptable,
such offeror shall not be afforded an additiongdarpunity to supplement the offer.

3-202.20 Procedure for Phase Two of Multi-Step Sesd Bidding
3-202.20.1 Initiation
Upon completion of Phase One, the Procurement @féiball either:

(a) open priced bids submitted in Phase Onei@edrbids were required to be submitted) from
bidders whose unpriced technical offers were dotanbe acceptable; or,

(b) invite each acceptable bidder to submit a prime, if priced bids were not submitted.
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3-202.20.2 Conduct of Phase Two
Phase Two shall be conducted as any other conyaetitialed bid procurement except:

(a) no public notice need be given of this inwitatto submit priced bids because such notice
was previously given;

(b) after award, the unpriced technical offer @& sluccessful bidder shall be disclosed as follows:

(1) the Procurement Officer shall examine written rexgsief confidentiality for trade
secrets and proprietary data in the technical affesuch bidder to determine the
validity of any such requests;

(2) if the parties do not agree as to the disclosudatd, the Procurement Officer shall
inform the bidder in writing what portions of thapriced technical offer will be
disclosed, in which case the bidder may withdrasvdiier in order to protect the
trade secret or proprietary data,

3) unless withdrawn , such technical offer shall berofw public inspection subject to
any continuing prohibition on the disclosure of tdential data in accordance with
Mississippi Code Annotated 88 25-61-92 and 79-23-1;

(c) unpriced technical offers of bidders who are noamed the contract shall not be open to
public inspection unless the head of the purchasyemcy determines in writing that public
inspection of such offers is essential to assunéidence in the integrity of the procurement
process; provided, however, that the provisionSudfsection 3-202.20.2(b) of this section
shall apply with respect to the possible disclomiirgade secrets and proprietary data.

The provisions of this section regarding disclosurd non-disclosure are subject to the provisions
of the Mississippi Public Records Act, Mississigmde Annotated § 25-61-&{ seq.

Note: The obligation to keep data confidential is noemded to create any liability that would not
otherwise exist under State law.

3-202.21 Mistakes During Multi-Step Sealed Bidding
Mistakes may be corrected or bids may be withdrdunmg Phase One at any time. During Phase
Two, mistakes may be corrected or withdrawal peaediin accordance with Section 3-202.12

(Mistakes in Bids).

3-203 COMPETITIVE SEALED PROPOSALS
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3-203.01 General Provisions

(a) Conditions for Use: When, under regulations approved by the PSCRBAgency Head

determines that the use of competitive sealed biddi either not practicable or not advan-
tageous to the State, a contract may be enteredbyntompetitive sealed proposals.

(b) Request for Proposals: Proposals shall be solicited through a Requed®foposal.

(c) Public Notice: Adequate public notice of the Request for Projsosiaall be given in the

same manner as provided in Section 3-202.01 (c3&@®.06 (Competitive Sealed Bidding,
Public Notice).

(d) Receipt of Proposals: Proposals shall be opened so as to avoid digeladicontents to

competing offerors during the process of negotmtidhe agency shall prepare and keep a
Register of Proposals which shall be open for gubkpection after contract award. The
Register of Proposals shall indicate the namelafealdors submitting proposals.

(e) Evaluation Factors: The Request for Proposals shall state the relatportance of price

(f)

and other evaluation factors in terms of importaaty important, and critical.

Discussions with Responsible Offers and Revisions Proposal If provided in the
Request for Proposals and as set forth in thesdatemns, discussions may be conducted
with responsible offers who submit proposals deteech to be reasonably susceptible to
being selected for award. The discussions shdbthe purpose of clarification to assure
full understanding of, and responsiveness to, tiieigtion requirements. In conducting
discussions, there shall be no disclosure of aleynmation derived from competing offers.
Offerors shall be accorded fair and equal treatrmetit respect to any opportunity for
discussion. Revision of proposals may be permétast submissions and prior to award for
the purpose of obtaining best and final offers.

(g9) Award: Award shall be made to the responsible offeroosehproposal is determined in

writing to be the most advantageous to the Stdiiedanto consideration price and the
evaluation factors set forth in the Request fopBsals. No other factors or criteria shall be
used in the evaluation.

3-203.02 Application

The provisions of this section apply to every precoent of personal or professional services made
by competitive sealed proposals.

3-203.03 Conditions for Use of Competitive Sealeddposals
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3-203.03.1 "Practicable" Distinguished From "Advantageous”

As used in Section 3-203.01 (Competitive SealedbdBals, Conditions for Use), the words
"practicable" and "advantageous" are to be giveimary dictionary meanings:

(a) practicable means what may be accomplished or put into pra@mgalication; and,
(b) advantageousmeans a judgmental assessment of what is in the'sSkest interest.

Competitive sealed bidding may be practicable btinecessarily advantageous; that is, not in the
State's best interest.

3-203.03.2 General Discussion

If competitive sealed bidding is not practicablempetitive sealed proposals should be used. If
competitive sealed bidding is practicable, it nthsih be determined whether competitive sealed
bidding is advantageous. If competitive sealattlinig is determined not to be advantageous,
competitive sealed proposals should be used.

3-203.03.2.1 Flexibility vs. Finality

(a) Flexibility: The key element in determining advageousness is the need for flexibility vs.
the need for finality. The competitive sealed @sgds method differs from competitive
sealed bidding in that competitive sealed proposals

(2) permit discussions with competing offerors and gesrin their proposals including
price; and,

(2) allow comparative judgmental evaluations to be madhen selecting among
acceptable proposals for award of the contract.

(b) Finality: Another important difference betweempetitive sealed proposals and compet-
itive sealed bidding is the finality of initial &fs. Under competitive sealed proposals,
alterations in the nature of a proposal and ingzrimay be made after proposals are opened.
Such changes are not allowed under competitivedéadding (except to the extent allowed
in the first phase of multi-step sealed biddin@herefore, unless it is anticipated that a
contract can be awarded solely on the basis ofnmdtion submitted by bidders at the time
of opening, competitive sealed bidding is neithicpcable nor advantageous.

3-203.03.2.2 Evaluation Factors

Another consideration concerns the type of evadnatineeded after offers are received. Where
evaluation factors involve the relative abilitidotferors to perform, including degrees of teclahic
or professional experience or expertise, use ofpatitive sealed proposals is the appropriate
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procurement method. Additionally, use of competitsealed proposals is appropriate where the
type of need to be satisfied involves weighingséitiand aesthetic values to the extent that [giae
secondary consideration. Finally, where the tygagrvices to be performed may require the use of
comparative judgmental evaluations to evaluate tla@laquately, use of competitive sealed
proposals is the appropriate method.

3-203.03.3 When Competitive Sealed Bidding is Not&tticable

Competitive sealed bidding is not practicable wthe nature of the procurement permits award to a
low bidder who agrees by its bid to perform withoaihdition or reservation in accordance with the
purchase description, delivery or performance salee@dnd all other terms and conditions of the
Invitation for Bids. Factors to be considered itedining whether competitive sealed bidding is or
is not practicable include:

(a) whether the contract needs to be other than a-fixeg type;

(b) whether oral or written discussions may need tadmeducted with offerors concerning
technical and price aspects of their proposals;

(c) whether offerors may need to be afforded the oppdit to revise their proposals, including
price;

(d) whether award may need to be based upon a comeatluation as stated in the Request
for Proposals of differing price, quality, and a@aatual factors in order to determine the most
advantageous offering to the State (quality factadude technical and performance
capability and the content of the technical proposad,

(e) whether the primary consideration in determining@alunay not be price.
3-203.03.4 When competitive sealed bidding is natlvantageous

A determination may be made to use competitiveesietoposals if it is determined that it is not
advantageous to the State, even though practidahlege competitive sealed bidding. Factors to be
considered in determining whether competitive sebldding is not advantageous include:

(a) if prior procurements indicate that competisealed proposals may result in more beneficial
contracts for the State; and,

(b) whether the factors listed in Subsections 3283 (b) through 3-203.03.3 (d) of this section
are desirable in conducting a procurement rattaar hecessary; if they are, then such factors
may be used to support a determination that catiygesealed bidding is not advantageous.

Note: The following is offered as an example of circums¢és when formal competitive sealed
bidding is "practicable" but not "advantageous."
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It could be "practicable" to invite competitive $&@bids on a functional specification prepared by
the State for services that are highly specialsagch as producing job classifications; however, the
contract award would likely better serve the Staieterest if it were made on the basis of the most
advantageous proposal rather than the lowest resiperand responsible bidder. For this reason, it
would not be "advantageous" to the State to takapstditive sealed bids; that is, the State's
specification could conceivably result in an acedy product, but another could have been
obtained more economically and in a form that wduddter serve the needs of the State. Com-
petitive sealed proposals would also afford theaspmity to discuss design characteristics with the
offerors as the discussions proceeded.

3-203.03.5 Determinations to Be Made Before Compstie Sealed Proposals May Be Utilized

Before a contract may be entered into by competgaaled proposals, the Agency Head shall make
the following determinations:

(a) that competitive sealed bidding is either nacpcable or not advantageous to the State;
(b) that the agency does not have the personn@sources to perform the services required
under the proposed contract, or that the servioebeaperformed more economically by

someone other than state personnel;

(c) the nature of the relationship to be estabtidketween the using agency and the contractor by
the proposed contract; and,

(d) that the using agency has developed and fuynids to implement a written plan for utilizing
such services which will be included in the coctinal statement of work.

3-203.04 Content of the Request for Proposals
3-203.04.1 Preparation of the Request for Proposals

The Request for Proposals shall be prepared inréacoe with Section 3-202.03 regarding
Invitation for Bids provided that it shall also Inde:

(a) a statement that discussions may be conducidd offerors who submit proposals
determined to be reasonably susceptible of beilegteel for award, but that proposals may
be accepted without such discussions; and,

(b) a statement of when and how price should bengitexl.
3-203.04.2 Form of the Request for Proposals

The Request for Proposals shall be in the formipddy the Procurement Officer and contain at
least the following information:
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(a) type of services required,;

(b) a description of the work involved;

(c) an estimate of when and for how long the ses/igill be required;

(d) the type of contract to be used;

(e) a date by which proposals for the performaricbeservices shall be submitted;

() a statement that the proposals shall be inmng;t

(g) a statement that offerors may designate thodeps of the proposals which contain trade
secrets or other proprietary data which may ren@nfidential in accordance with
Mississippi Code Annotated 88 25-61-9 and 79-23-1;

(h) a statement of the minimum information thatpheposal shall contain, including:

(1) the name of the offeror, the location ofdifferor's principal place of business and, if
different, the place of performance of the jmsgd contract;

(2) the age of the offeror's business and aeenagnber of employees over a previous
period of time, as specified in the Request fopBsals;

3) the abilities, qualifications, and experiemé all persons who would be assigned to
provide the required services;

4) a listing of other contracts under whichvgggs similar in scope, size, or discipline to
the required services were performed or unklentavithin a previous period of time,
as specified in the Request for Proposals; and,

(5) a plan giving as much detail as is practegblaining how the services will be
performed.

(i) the factors to be used in the evaluation arecsien process and their relative importance.
(See Appendix B for sample Request for Proposal.)

3-203.05 Proposal Preparation Time

Proposal preparation time shall be set to provifferars a reasonable time to prepare their
proposals.
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3-203.06 Form of Proposal

The manner in which proposals are to be submittetlyding any forms to be used, may be included
as a part of the Request for Proposals.

3-203.07 Public Notice

Public notice shall be given by distributing thegRest for Proposals in the same manner provided
for distributing an Invitation for Bids under Sexti3-202.06 (Public Notice).

3-203.08 Pre-Proposal Conferences

Pre-Proposal conferences may be conducted in amooedwith Section 3-202.07 (Pre-Bid
Conferences). Any such conference should be h&d for submission of initial proposals.

3-203.09 Amendments to Requests for Proposals

Amendments to Requests for Proposals may be madedardance with Section 3-202.08
(Amendments to Invitations for Bids) prior to sulssion of proposals. After submission of
proposals, amendments may be made in accordant&eation 3-202.19.2 (Procedure for Phase
One of Multi-Step Sealed Bidding, Amendments tolthatation for Bids).

3-203.10 Modification or Withdrawal of Proposals

Proposals may be modified or withdrawn prior todbablished due date in accordance with Section
3-202.9 (Pre-Opening Modification or WithdrawalRifls). For the purposes of this section and
Section 3-203.11 (Late Proposals, Late Withdraveald,Late Modifications) below, the established
due date is either the time and date announceddeipt of proposals or receipt of modifications to
proposals, if any; or if discussions have beguis,tite time and date by which best and final sffer
must be submitted, (provided that only offerors whbmitted timely proposals may submit best and
final offers).

3-203.11 Late Proposals, Late Withdrawals, and Lat#odification

Any proposal, withdrawal, or modification receivatfter the established due date is late. See
Section 3-203.10 (Modification or Withdrawal of Posals) for the definition of "established due
date." Any proposal, withdrawal or modificationtmeceived at the place designated for receipt of
proposals is late. Late proposals, withdrawalsnadifications may only be considered in
accordance with Section 3-202.10 (Late Bids, Mdtthdrawals, and Late Modifications).
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3-203.12 Receipt and Registration of Proposals

Proposals shall not be opened publicly but shabbgened in the presence of two or more agency
officials. Proposals and modifications shall beedstamped or time/date-stamped upon receipt and
held in a secure place until the established dte da

After the date established for receipt of propgsaRegister of Proposals shall be prepared by the
agency which shall include for all proposals:

(a) the name of each offeror;
(b) the number of modifications received, if any; and,
(c) a description sufficient to identify the servicéenéd.

The Register of Proposals shall be open to pubbpection only after award of the contract.
Proposals and modifications shall be shown onpyetsonnel having a legitimate interest in them.

3-203.12.1 Requests for Nondisclosure of Data

If the offeror selected for award has requestedriting the nondisclosure of trade secrets androthe
proprietary data so identified, the Procurementd®ffshall examine the request in the proposal to
determine its validity prior to entering negotiai$o If the parties do not agree as to the disotosiu
data in the contract, the Agency Head shall infirenofferor in writing what portion of the proposal
will be disclosed and that unless the offeror widlves the proposal, the proposal will be so
disclosed.

3-203.13 Evaluation of Proposals
3-203.13.1 Evaluation Factors in the Request for Bposals

The Request for Proposals shall state all of tlduetion factors, including price, and their ralati
importance.

3-203.13.2 Evaluation

The evaluation shall be based on the evaluatiotorfiaset forth in the Request for Proposals.

Numerical rating systems may be used but are gained. Factors not specified in the Request for
Proposals shall not be considered. The followadddrs shall be listed and shall be considered in
conducting the evaluation. The relative importamiddese and other factors will vary according to

the type of services being procured. The minimaaotdrs are:
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(a) the plan for performing the required services;

(b) ability to perform the services as reflectedtbghnical training and education, general
experience, specific experience in providing #auired services, and the qualifications and
abilities of personnel proposed to be assigngeettiorm the services;

(c) the personnel, equipment, and facilities tofqgrem the services currently available or
demonstrated to be made available at the timemtfacting;

(d) a record of past performance of similar workg,a
(e) price.
3-203.13.3 Classifying Proposals

For the purpose of conducting discussions undetid®e8-203.14 (Proposal Discussions with
Individual Offerors) below, proposals shall beiadly classified as:

(a) acceptable;

(b) potentially acceptable (that is, reasonableejisble of being made acceptable); or,

(c) unacceptable.
Offerors whose proposals are unacceptable shalb betified promptly.
3-203.14 Proposal Discussions with Individual Offers
3-203.14.1 "Offerors" Defined
For the purposes of Section 3-203.01(f) (Competi#ealed Proposals, Discussion with Responsible
Offerors and Revisions to Proposals) and this gectihe term "offerors" includes only those
businesses submitting proposals that are acceptalpletentially acceptable. The term does not
include businesses which submitted unacceptabjeopsads.
3-203.14.2 Purposes of Discussions
Discussions may be held to:

(a) promote understanding of the State's requiréreerd the offeror's proposals;

(b) facilitate arriving at a contract that will most advantageous to the State taking into

consideration price and the other evaluation facset forth in the Request for Proposals;
and,
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(c) determine in greater detail such offeror’s gications.
3-203.14.3 Conduct of Discussions

Offerors shall be accorded fair and equal treatmatht respect to any opportunity for discussions
and revisions of proposals. The Procurement Gffibeuld establish procedures and schedules for
conducting discussions. If, during discussionstehs a need for any substantial clarificationrof
change in the Request for Proposals, the RequeRtdposals shall be amended to incorporate such
clarification or change. Auction techniques (reugplone offeror's price to another) and/or
disclosure of any information derived from compg{imoposals are prohibited. Any substantial oral
clarification of a proposal shall be reduced tawvg by the offeror. The Procurement Officer shall
keep a record of the date, place, and purpose efimgs and those attending place same in the
agency’s procurement file.

3-203.14.4 Best and Final Offers

If allowed by the Request for Proposals and if seagy for proper evaluation, the Procurement
Officer shall establish a common date and timeHfersubmission of best and final offers. Best and
final offers shall be submitted only once; providedwever, the Agency Head may make a written
determination that it is in the State's best irstete conduct additional discussions or change the
State's requirements and require another submigssdidrest and final offers. Otherwise, no
discussion of or changes in the best and finate8eall be allowed prior to award. Offerors shall
also be informed that if they do not submit a r@t¢ withdrawal or another best and final offer,
their immediate previous offer will be construedlasr best and final offer.

3-203.15 Mistakes in Proposals
3-203.15.1 Modification or Withdrawal of Proposals

Proposals may be modified or withdrawn as providedection 3-203.10 (Modification or
Withdrawal of Proposals).

3-203.15.2 Confirmation of Proposal

When the Procurement Officer knows or has reasamonclude before award that a mistake has
been made in a proposal, such officer should reghesofferor to confirm that the proposal is
correct. If the offeror alleges mistake, the psgdonay be corrected if the conditions set forth in
Subsections 3-203.15.3 through 3-203.15.5 belovwrate

3-203.15.3 Mistakes Discovered after Receipt of Ryosals but Before Award

This subsection sets forth procedures to be appliflr situations in which mistakes in proposals
are discovered after receipt of proposals but leedovard:
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(a) During Discussions, Prior to Best and Final Offers Once discussions are commenced
with any offeror or after best and final offers egquested, any offeror may freely correct any
mistake by modifying or withdrawing the proposatilitine time and date set for receipt of
best and final offers;

(b) Minor Informalities: Minor informalities, unless otherwise corrected dy offeror as
provided in this section, shall be treated as #reyunder competitive sealed bidding. See
Section 3-202.12.4 (a) (Mistakes in Bids, Mistakéscovered After Opening but Before
Award);

(c) Correction of Mistakes: If discussions are not held or if the best and fiffers upon which
award will be made have been received, mistakesmayprrected and the intended correct
offer considered only if:

(1) the mistake and the intended correct offer dearly evident on the face of the
proposal; or,

(2) the mistake is not clearly evident on theefaf the proposal, but the offeror submits
proof of evidentiary value which clearly and cororimgly demonstrates both the
existence of a mistake and the intended correet,aihd such correction would not
be contrary to the fair and equal treatment of otifierors.

(d) Withdrawal of Proposals: If discussions are not held or if the best andlfoffers upon
which award will be made have been received, tfree@fmay be permitted to withdraw the
proposal if:

(1) the mistake is clearly evident on the faicne proposal and the intended correct offer
IS not;

(2) the offeror submits proof of evidentiarylu@a which clearly and convincingly
demonstrates that a mistake was made but doegemairgstrate the intended correct
offer; or,

(3) the offeror submits proof of evidentiarylu@a which clearly and convincingly
demonstrates the intended correct offer but tanadlorrection would be contrary to
the fair and equal treatment of the other offerors.

3-203.15.4 Mistakes Discovered after Award

Mistakes shall not be corrected after award ofctirg@ract except where the Agency Head finds it
would be unconscionable not to allow the mistakeg@orrected.
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3-203.15.5 Determinations Required

When a proposal is corrected or withdrawn, or atioe or withdrawal is denied under Subsections
3-203.15.3 (b), (c), (d), or 3-203.15.4, a writtetermination shall be prepared and maintained in
the agency procurement file showing that relief \wesnted or denied in accordance with these
regulations. The Agency Head shall prepare thergwehation, except under Subsection 3-

203.15.3(b), the determination may be preparedhéyrocurement Officer.

3-203.16 Award

The Procurement Officer shall make a written debeaton showing the basis on which the award

was found to be most advantageous to the Statel lmasthe factors set forth in the Request for
Proposals.

3-203.17 Publicizing Awards

Written notice of award shall be sent to the susftedidder. Notice of award shall be made
available to the public.

3-204 SMALL PURCHASES

Any procurement not exceeding $100,000 may be madgccordance with small purchase
procedures provided herein. Procurement requiresrsdatll neither be artificially divided nor shall
the extent of the service required be underestisteas to constitute a small purchase under this
section.

3-204.01 Application

This section applies to procurements for persoeaiice of $100,000.00 or less.

3-204.02 Authority to Make Small Purchases

3-204.02.1 Amount

The Purchasing Agency may use this Regulatioreiptitocurement for services is to be $100,000 or
less. If these methods are not used, the otheradethf source selection provided in Section 3-201
(Methods of Source Selection) shall apply.

3-204.02.2 Available from One Source Only

If the service is available from only one sourtes $ole source procurement method set forth in

Section 3-205 (Sole Source Procurement) of thegdatons shall be used unless the procurement
is a small purchase as specified in Subsectiord30200f this section.
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3-204.02.3 Division of Requirements

Procurement specifications shall not be artifigidivided to avoid using the other source selection
methods set forth in Section 3-201 (Methods of 8e&election). Generally, there should only be
one contract within an agency per vendor for ai@aer service type.

3-204.03 Small Purchases of Services Greater thaB000, Not Exceeding $100,000
3-204.03.1 Procedure

Insofar as it is practical for small purchasesaWies greater than $50,000 and not exceeding
$100,000, no less than three sources shall betsdlio submit written responses that are recorded
and placed in the procurement file. Written reg@snmust be either signed, on letterhead, or

otherwise identifiable to be valid. Written respesshall, at a minimum, contain the following
information:

(a) a statement of price;

(b) terms of the agreement;

(c) description of services offered by the contvatd the agency; and,

(d) name, address and telephone number of theooffer
If this method is used, award shall be made tobtl@ness offering the lowest and best bid or
proposal. Inthe event three written responseaa@rebtained, the agency shall include a memo to

the procurement file explaining why this was nataplished.

3-204.03.2 Records

The names of the entities submitting quotationstaadlate and amount of each quotation shall be
recorded and maintained as a public record.

3-204.04 Small Purchases of $50,000 or Less

The Agency Head shall adopt operational procedoraaaking small purchases of $50,000 or less.
Such operational procedures shall provide for abigiadequate and reasonable competition and for
making records to properly account for funds arfdd¢ditate auditing of the Purchasing Agency. No
approval by the PSCRB is required for these puehas

3-205 SOLE-SOURCE PROCUREMENT

A contract may be awarded for contracts without getition when the Agency Head determines in
writing that there is only one source for the reediservice.
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3-205.01 Application

The provisions herein apply to all sole-source prements unless emergency conditions exist as
defined in Section 3-206 (Emergency Procurements).

3-205.02 Conditions for Use of Sole-Source Procuremt

Sole-source procurement is not permissible unleggjairement is available from only a single
supplier. The determination as to whether a perognt shall be made as a sole source shall be
made and approved by the Agency Head. Such detatiom and the basis therefor shall be in
writing. The Agency Head may specify the apploawf such determination and the duration of its
effectiveness. In cases of reasonable doubt, citopeshould be solicited. Any request by an
agency that a procurement be restricted to onenpatecontractor shall be accompanied by an
explanation as to why no other will be suitabl@cceptable to meet the need.

3-205.03 Negotiation in Sole-Source Procurement

The Agency Head shall conduct negotiations, asogjate, as to price, delivery, and terms. If the
contract amount is greater than $100,000.00, theacts must still be forwarded to the PSCRB for
approval prior to any services being rendered.

3-206 EMERGENCY PROCUREMENTS

Notwithstanding any other provision of these Retgaoihes, the Agency Head may make or authorize
others to make emergency procurements under enogrgenditions as defined in these regulations,
provided that such emergency procurements shalldske with such competition as is practicable
under the circumstances. A written determinatibrihe basis for the emergency and for the
selection of the particular contractor shall bduded in the contract file.

3-206.01 Application

The provisions herein apply to every procuremendenander emergency conditions that will not
permit other source selection methods to be used.

3-206.02 Definition of Emergency Conditions

The term "emergency" shall mean any circumstances:
(a) caused by fire, flood, explosion, storm, equtike, epidemic, riot, insurrection; or
(b) caused by any inherent defect due to defectwestruction; or,

(c) when the immediate preservation of order oblipuhealth is necessary by reason of
unforeseen emergency; or,
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(d) when the restoration of a condition of usedésis of any public building, equipment, road or
bridge appears advisable; or,

(e) in the case of a public utility when therafilure of any machine or other thing used and
useful in the generation, production or distnbuotof electricity, water or natural gas or in the
transportation or treatment of sewage; or,

(f) when the delay incident to obtaining compegitbids could cause adverse impact upon the
governing authority or agency, its employeegscitizens.

SeeMiss. Code Ann. § 31-7-1 (f).

3-206.03 Scope of Emergency Procurement

Emergency procurement shall be limited to thoseices necessary to meet the emergency.
3-206.04 Authority to Make Emergency Procurements

Any state agency may make emergency procuremerds & emergency condition arises and the
need cannot be met through normal procurement rdstlpoovided, approval by the Agency Head
shall be obtained prior to the procurement. Thereat should be forwarded to the PSCRB within
10 days of execution for SPAHRS processing, ifdbmtract amount is greater than $100,000.
3-206.05 Source Selection Methods

3-206.05.1 General

The procurement procedure used shall be selecatstoe that the required services are procured in
time to meet the emergency, but with such competis is practicable.

3-206.05.2 After Unsuccessful Competitive Sealeddgiing

Competitive, sealed bidding is unsuccessful whds taceived pursuant to an Invitation for Bids are
unreasonable, noncompetitive, or the low bid exs@edilable funds as certified by the appropriate
fiscal officer, and time or other circumstanced molt permit the resolicitation of competitive kzh
bids. If emergency conditions exist after an unsssful attempt to use competitive sealed bidding,
an emergency procurement may be made.

3-206.06 Determination of Emergency Procurement
The Procurement Officer shall make a written deteaton stating the basis for an emergency

procurement and for the selection of the particotentractor. Such determination shall be included
in the contract justification.
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3-301 CANCELLATION OF INVITATIONS FOR BIDS OR REQUE STS FOR PROPOSALS

An Invitation for Bids, a Request for Proposalsoptirer solicitation may be canceled, or any or all
bids or proposals may be rejected in whole or mg&may be specified in the solicitation, when it
is in the best interest of the State. The reasbal be made part of the contract file.

3-301.01 Scope of this Regulation

The provisions herein shall govern the cancelladioany solicitations whether issued by the State
under competitive sealed bidding, competitive skpteposals or any other source selection method,
and the rejection of bids or proposals in wholengrart.

3-301.02 Policy

Solicitations should only be issued when therevalal procurement need unless the solicitation
states that it is for informational purposes orityeparing and distributing a solicitation requttes
expenditure of time and funds. Businesses and etitéies likewise incur expense in examining
and responding to solicitations. Accordingly, aligh issuance of a solicitation does not compel
award of a contract, a solicitation is to be caadeinly when there are compelling reasons to leliev
that the cancellation of the solicitation is in Bate's best interest.

3-301.03 Cancellation of Solicitation-Notice

Each solicitation issued by the State shall declaatthe solicitation may be canceled as provided
herein.

3-301.04 Cancellation of Solicitation; Rejection oAll Bids or Proposals
3-301.04.1 Prior to Opening

(a) As used in this section, "opening" means #te det for opening of bids, receipt of unpriced
technical offers in multi-step sealed bidding, eceipt of proposals in competitive sealed
proposals.

(b) Prior to opening, a solicitation may be caadeh whole or in part when the Agency Head
determines in writing that such action is in 8tate's best interest for reasons including, but
not limited to:

(1) the agency no longer requires the services;
(2) the agency no longer can reasonably expécind the procurement; or,

3) proposed amendments to the solicitation @dod of such magnitude that a new
solicitation is desirable.

(c) When a solicitation is canceled prior to openinotice of cancellation shall be sent to all
businesses solicited.

(d) The notice of cancellation shall:
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(1)
(2)
3)

identify the solicitation;
briefly explain the reason for cancellatiand,

where appropriate, explain that an oppotyuniill be given to compete on any
resolicitation or any future procurement of simgarvices.

3-301.04.2 After Opening-Prior to Award

(a) After opening but prior to award, all bidspypoposals may be rejected in whole or in part
when the Agency Head determines in writing thahsaation is in the State's best interest for
reasons including, but not limited to:

(1)
(2)
®3)

(4)

()

(6)

the services being procured are no longarired;
ambiguous or otherwise inadequate speciboativere part of the solicitation;

the solicitation did not provide forraderation of all factors of significance to the
buying entity;

prices exceed available funds and itldmwt be appropriate to adjust quantities to
come within available funds;

all otherwise acceptable bids or proposalsived are at clearly unreasonable prices;
or,

there is reason to believe that the bidsoppsals may not have been independently
arrived at in open competition, may have been std&j or may have been submitted
in bad faith.

(b) A notice of rejection should be sent to alsimesses that submitted bids or proposals, and
it shall conform to Section 3-301.04.1(d).

3-301.04.3 After Opening-After Award

After opening and after awardit prior to signing a contract, an award may be cancelled when the
Agency Head determines in writing that such aci®mn the State’s best interest for reasons
including, but not limited to:

(a) available funding for the contractual service hasrbdiscontinued;

(b) credible evidence has been presented that thengroent process was tainted; or,

(c) the solicitation document allows the agency’s stagason for cancellation.
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3-301.04.4 Documentation

The reasons for cancellation or rejection shalnaele a part of the agency’s procurement file and
shall be available for public inspection.

3-301.05 Rejection of Individual Bids or Proposals

3-301.05.1 General

This section applies to rejections of individual$br proposals in whole or in part.
3-301.05.2 Notice in Solicitation

Each solicitation issued by the state shall prottae any bid or proposal may be rejected in whole
or in part when in the best interest of the State.

3-301.05.3 Reasons for Rejection

(a) Bids. As used in this section, "bid" means any offeovpding pricing submitted in
competitive sealed bidding or in the second phassutti-step sealed bidding, and includes
submissions under Section 3-204 (Small Purchases)changes in offers are allowed after
submission. Reasons for rejecting a bid includeabel not limited to:

(1) the business that submitted the bid is r&poasible as determined under Section 3-
401.06 (Written Determination of NonresponsibiRgquired) of this chapter;

(2) the bid is not responsive; that is, it daes conform in all material respects to the
Invitation for Bids, see Section 3-20243L2 (Bid Evaluation and Award,
Responsibility and Responsiveness) of this chapter;

3) the supply or service item offered in the isiunacceptable by reason of its failure to
meet the requirements of the specifications or [s=ible alternates or other
acceptability criteria set forth in the Invitatitor Bids. SeeSection 3-202-1313 (Bid
Evaluation and Award, Product Acceptability).

(b) Proposals. As used in this section, “proposal’” means any cftdamitted in response to any
solicitation for a proposal, including an offer @n&ection 3-204 (Small Purchases), except
a bid as defined in Section 3-301.05.3(a). Wnths solicitation states otherwise, proposals
need not be unconditionally accepted withoutatien or correction, and the stated require-
ments may be revised or clarified after propoaedsubmitted. This flexibility must be con-
sidered in determining whether reasons exist figctmg all or any part of a proposal.
Reasons for rejecting proposals include but ardimdted to:
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Q) the business that submitted the proposabisresponsible as determined under
Section 3-401 (Responsibility of Bidders and Offsjp

(2) the proposal ultimately (that is, after agportunity has passed for altering or
clarifying the proposal) fails to meet the annouhcequirements of the State in
some material respect; or,

3) the proposed price is clearly unreasonable.
3-301.05.4 Notice of Rejection

Vendors that have submitted bids or proposals waiehrejected shall be notified of the rejection
and the reasons therefor.

3-301.06 "All or None" Bids or Proposals

Only when provided by the solicitation may a bidoooposal limit acceptance to the entire bid or
proposal offering; otherwise, such bids or propeshhll be deemed to be nonresponsive. If the bid
or proposal is properly so limited, the agencylsha reject part of such bid or proposal and award
on the remainder. "All or none" bids shall notrbquested unless it is determined that a multiple
number of bidders can provide pricing on all iteepuested. If the "all or none" requirement limits
the bidding to the point that only a single respambid is received, the PSCRB will not approve the
request unless ample justification is presented.

3-301.07 Disposition of Bids or Proposals

When bids or proposals are rejected, or a solicitatanceled after bids or proposals are received,
the bids or proposals which have been openedishaditained in the agency’s procurement file, or if
unopened, returned to the bidders or offerors.

3-401 RESPONSIBILITY OF BIDDERS AND OFFERORS
3-401.01 General Provisions

(a) Determination of Nonresponsibility: A written determination of nonresponsibility of a
bidder or offeror shall be made. The unreasorfalilee of a bidder or offeror to promptly
supply information in connection with an inquirytivirespect to responsibility may be
grounds for a determination of nonresponsibilityhwespect to such bidder or offeror.

(b) Right of Nondisclosure: Information furnished by a bidder or offeror puast to this
section shall not be disclosed outside of the efbt the or the purchasing agency if so
requested by the bidder or offeror, except as mightrequired by Mississippi Code
Annotated 8§ 25-61-%kt seq.
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3-401.02 Application

A determination of responsibility or nonresponsibithall be made as provided herein.
3-401.03 Standards of Responsibility

3-401.03.1 Standards

Factors to be considered in determining whethestidvedard of responsibility has been met include
whether a prospective contractor has:

(a) available the appropriate financial, material, quent, facility, and personnel resources and
expertise, or the ability to obtain them, necessaryndicate its capability to meet all
contractual requirements;

(b) a satisfactory record of performance;

(c) a satisfactory record of integrity;

(d) qualified legally to contract with the State; and,

(e) supplied all necessary information in connectiotihvilie inquiry concerning responsibility.

3-401.03.2 Information Pertaining to Responsibility

The prospective contractor shall supply informatiequested by the Procurement Officer con-
cerning the responsibility of such contractor. tHé contractor fails to supply the requested
information, the Procurement Officer shall base determination of responsibility upon any
available information or may find the prospectiveniractor nonresponsible if such failure is
unreasonable.

3-401.04 Ability to Meet Standards

The prospective contractor may demonstrate thdadittly of necessary financing, equipment,
facilities, expertise, and personnel by submittipgn request:

(a) evidence that such contractor possesses such agc#ems;
(b) acceptable plans to subcontract for such sacgsems; or,

(c) a documented commitment from, or explicit arrangameith, a satisfactory source to
provide the necessary items.
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3-401.05 Duty Concerning Responsibility

Before awarding a contract, the Procurement Offinagst be satisfied that the prospective contractor
is responsible.

3-401.06 Written Determination of NonresponsibilityRequired

If a bidder or offeror who otherwise would havemagvarded a contract is found nonresponsible, a
written determination of nonresponsibility settfiogth the basis of the finding shall be prepared by
the Agency Head. A copy of the determination shalsent promptly to the nonresponsible bidder
or offeror. The final determination shall be maadet of the agency’s procurement file.

3-402 PREQUALIFICATION OF SUPPLIERS

Prospective suppliers may be prequalified for paldir types of services. Solicitation mailing lists
potential contractors shall include but shall netilmited to such prequalified suppliers.

3-402.01 Prequalification
3-402.01.1 General Provision

Prospective contractors may be prequalified fodérdists, but distribution of the solicitation dha
not be limited to prequalified contractors, nor naagrospective contractor be denied award of a
contract simply because such contractor was nqugaitdied. The fact that a prospective contractor
has been prequalified does not necessarily repraderding of responsibility.

3-403 COST OR PRICING DATA
3-403.01 General Provision

(a) Contractor Certification: A contractor shall when requested by the buyintygmeixcept as
provided in Subsection 3 of this section, submst @ pricing data and shall certify that, to
the best of its knowledge and belief, the costmimg data submitted is accurate, complete,
and current as of a mutually determined specifege.d

(b) Price Adjustment: Any contract, change order, or contract modifaxatunder which a
contractor certificate is required shall contapravision that the price to the State, including
profit or fee, shall be adjusted to exclude anyifigant sums by which the State finds that
such price was increased because the contractusifi@d cost or pricing data was
inaccurate, incomplete, or not current as of tite dgreed upon between the parties.

(c) Cost or Pricing Data Not Required: The requirements of this section need not beegpl
to contracts:
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(1)
(2)
®3)
(4)

where the contract price is based on adequae competition;
where the contract price is based on dastaddd market prices;
where contract prices are set by law or r&guhs; or,

where it is determined by the Agency Hewrdhiiting that the requirements of this
section may be waived and the reasons for waover are stated in writing.

(d) When it is determined that an offeror or bidsteould provide cost or pricing data to justify a
bid or proposal, this regulation may be used asidefine for such negotiation.

3-403.02 Requirement for Cost or Pricing Data

The pricing policies which are applicable to coatseof any type and any price adjustments there-
under when cost or pricing data are required teuienitted are set forth herein. The provisions
herein requiring submission of cost or pricing dd®anot apply to a contract let by competitive
sealed bidding (including multi-step bidding) excap may be provided hereinbelow. Cost or
pricing data may be required in support of a prapaden:

(a) any contract expected to exceed $100,000 is tovhedad by competitive sealed proposals or
by sole-source procurement;

(b) an emergency procurement is made in exce$$Qtf,000, but such data may be submitted
after contract award; or,

(c) the Procurement Officer makes a written deteation that the circumstances warrant
required submission of cost or pricing data; predichowever, that cost or pricing data shall
not be required where the contract award is madsupnt to competitive sealed bidding.

3-403.03 Meaning of Terms "Adequate Price Competitin," "Established Market Prices,"
and "Prices Set by Law or Regulation”

The terms "adequate price competition,” "estabtisimarket prices,"” and "prices set by law or
regulation” shall be construed in accordance wighfollowing definitions:

(a) Adequate PriceCompetition: Price competition exists if competitive sealed j@sgls are
solicited and at least two responsible offerorgpehdently compete for the contract to be
awarded to the responsible offeror submitting thveelst evaluated price and meeting the
requirements of the solicitation. If the foregoganditions are met, price competition shall
be presumed to be "adequate" unless the Procuréiferdr determines in writing that such
competition is not adequate.
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(b) Established Market Prices: "Established Market Price" is a current price, ldghed in the
usual and ordinary course of trade between buyetsallers, which can be substantiated
from sources which are independent of the contractd may be an indication of the reason-
ableness of price. If, despite the existence ofeatablished market price, and after
consultation with the prospective contractors,Rnecurement Officer considers that such
price is not reasonable, cost or pricing data neakeluested.

(c) Prices Set by Law or Regulation The price of a service is set by law or regulatioa
governmental body establishes the price that tfeg@for contractor may charge the State
and other customers.

3-403.04 Submission of Cost or Pricing Data and Cefication
3-403.04.1 Time and Manner

When cost or pricing data are required, they ste@Bubmitted to the Procurement Officer prior to
beginning price negotiations at the time and inntaaner prescribed by the Procurement Officer.
When the Procurement Officer requires the offerocantractor to submit cost or pricing data in
support of any proposal, such data shall eithemdbeally submitted or specifically identified in
writing.

3-403.04.2 Obligation to Keep Data Current

The offeror or contractor is required to keep saabmission current until the negotiations are
concluded or, if applicable, until the contraceigired.

3-403.04.3 Time for Certification

The offeror or contractor shall certify as soopescticable after agreement is reached on pride tha
the cost or pricing data submitted is accurate pteta, and current as of a mutually determined date
prior to reaching agreement. Certification shalhftade using the certificate set forth in Section 3
403.05 below.

3-403.04.4 Refusal to Submit Data

A refusal by the offeror to supply the requirededsttall be referred to the Agency Head, whose duty
shall be to determine in writing whether to diseyahe noncomplying offeror, to defer award
pending further investigation, or to enter into doatract. A refusal by a contractor to submit the
required data to support a price adjustment sleakferred to the Agency Head who shall determine
in writing whether to further investigate the pragjustment, to disallow any price adjustmentoor t
set the amount of the price adjustment.

3-403.05 Certificate of Current Cost or Pricing Daa
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3-403.05.1 Form of Certificate

When cost or pricing data must be certified, aifteste substantially as set forth below shall be
included in the agency’s contract file along withyaward documentation required under these
regulations. The offeror or contractor shall bguieed to submit the certificate as soon as
practicable after agreement is reached on theadnrice or adjustment.

CERTIFICATE OF CURRENT COST OR PRICING DATA

This is to certify that, to the best of my knowkedgd belief, cost or pricing data as defined in
Section 3-101.01 of the Mississippi Personal Ser@ientract Procurement Regulations submitted,
either actually or by specific identification in ivng (see Section 3-403.04) to the Procurement
Officer in support of ....... *, is accurate, completed current as of (date) (month) (year)**......

This certification includes the cost or pricing datupporting any advance agreement(s) between the
offerer and the State of Mississippi which are mdrthe proposal.

Firm

Name

Title

Date of Execution***

---(End of Certificate)---

* Describe the proposal, quotation, request focgradjustment or other submission involved,
giving appropriate identifying number (e.g., RFP.No ).

** The effective date shall be a mutually deterndiigate prior to but as close to the date when price
negotiations were concluded and the contract praeagreed to as possible. The responsibility
of the offeror or contractor is not limited by tlpersonal knowledge of the offeror's or
contractor’s negotiator if the offeror or contradtad information reasonably available at the time
of agreement, showing that the negotiated pric@idased on accurate, complete, and current
data.

***This date should be as soon after the date wtherprice negotiations were concluded and the
contract price was agreed to as practical.

3-403.05.2 Representation as to Accuracy of Cost Bricing Data

Although the certificate pertains to cost or pricdata, it is not to be construed as a representas

to the accuracy of the offeror’s or contractor'dgment on the estimated portion of future costs or
projections. It does constitute a representatsdio ghe accuracy of the data upon which the affero
or contractor’s judgment is based. A Certificat€orrent Cost or Pricing Data shall not substitute
for examination and analysis of the offeror’s ontractor’s proposal.
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3-403.05.3 Inclusion of Notice and Contract Clause

Whenever it is anticipated that a Certificate ofi€at Cost or Pricing Data may be required, notice
of this requirement shall be included in the stditon. If such a certificate is required, thettact
shall include a clause giving the State a contrigtit to a reduction in the price as provided in
Section 3-403.06 (Defective Cost or Pricing Data).

3-403.05.4 Exercise of Option

The exercise of an option at the price establishdae initial negotiation in which certified cast
pricing data was used does not require recertifinair further submission of data.

3-403.06 Defective Cost or Pricing Data
3-403.06.1 Overstated Cost or Pricing Data

If certified cost or pricing data is subsequentiyrid to have been inaccurate, incomplete, or
noncurrent as of the date stated in the certifjthteState is entitled to an adjustment of thérech
price, including profit or fee, to exclude any sfgrant sum by which the price was increased
because of the defective data.

Judgmental errors made in good faith concerningstienated portions of future costs or projections

do not constitute defective data. It is presunted dverstated cost or pricing data increased the
contract price in the amount of the defect pluatesl overhead and profit or fee, therefore, unless
there is a clear indication that the defective aeda not used or relied upon, the price should be
reduced in such amount. In establishing that #fedlive data caused an increase in the contract
price, the Procurement Officer is not expectedetonstruct the negotiation by speculating as to

what would have been the mental attitudes of tlyptigting parties if the correct data had been

submitted at the time of agreement on price.

3-403.06.2 Offsetting Understated Cost or Pricing &ta

In determining the amount of a downward adjustntietcontractor shall be entitled to an offsetting
adjustment for any understated cost or pricing slaanitted in support of price negotiations for the
same pricing action up to the amount of the Stafl@isn for overstated cost or pricing data arising
out of the same pricing action.

3-403.06.3 Dispute
If the contractor and the Procurement Officer camgpee as to the existence of defective cost or

pricing data or amount of adjustment due to defeatopst or pricing data, the Procurement Officer
shall set an amount in accordance with Subsec8et33.06.1 and 3-403.06.2.
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3-403.07 Price Analysis Techniques
Price analysis is used to determine if a pricea@sonable and acceptable. It involves an evatuatio
of the prices for the same or similar items or @&y, Examples of price analysis criteria inclbde
are not limited to:

(a) price submission of prospective bidders oersfin the current procurement;

(b) prior price quotations and contract pricesrghd by the bidder, offeror, or contractor;

(c) prices published in catalogs or price lists;

(d) prices available on the open market; and,

(e) in-house estimates of cost.
In making such analysis, consideration must bergigeany differing terms and conditions.

3-403.08 Cost Analysis Techniques

Cost analysis includes the appropriate verificatiboost or pricing data, and the use of this tiata
evaluate:

(a) specific elements of costs;
(b) the necessity for certain costs;
(c) the reasonableness of amounts estimateddardbessary costs;
(d) the reasonableness of allowances for contitigen
(e) the basis used for allocation of indirect spst
() the appropriateness of allocations of paracumdirect costs to the proposed contract; and,
(g) the reasonableness of the total cost or price
3-403.09 Evaluations of Cost or Pricing Data
Evaluations of cost or pricing data should incladmparisons of costs and prices of an offeror's cos

estimates with those of other offerors and anypedeent Mississippi price and cost estimates.
They shall also include consideration of wheth@hstosts are reasonable and allowable.
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3-501 TYPES OF CONTRACTS
3-501.01 Scope of Regulation

This regulation section contains descriptions pegy/of contracts and limitations as to when they
should be utilized by the State in its procurements

Subject to the limitations of this section, anyayd contract which will promote the best interedts
the State may be used. A cost reimbursement abmiray be used only when a determination is
made in writing that such contract is to be lesgtlgdo the State than any other type of contract o
that it is impracticable to obtain the servicesuiseg except under such a contract.

3-501.02 Cost-Plus-a-Percentage-of-Cost Contracting

A cost-plus-a-percentage-of-cost contract is onghith, prior to beginning the work, the parties
agree that the fee will be a predetermined pergerdéthe total cost of the work. Thereby, theenor
the contractor spends, the greater its fee, andah&actor's incentive may, therefore, be to incur
cost at the expense of the State and not to ecaeofgencies are urged to avoid the use of cost-
plus-a-percentage-of-cost contracts.

3-501.03 Policy Regarding Selection of Contract Tys
3-501.03.1 General

The selection of an appropriate contract type dépen factors such as the nature of the services to
be procured, the uncertainties which may be inuwbivecontract performance, and the extent to
which the State or the contractor is to assumeisikeof the cost of performance of the contract.
Contract types differ in the degree of respongibdssumed by the contractor.

The objective when selecting a contract type abtain the best value in needed services in the tim
required and at the lowest cost or price to thdeStdn order to achieve this objective, the
Procurement Officer, before choosing a contracetyghould review those elements of the
procurement which directly affect the cost, timesky and profit incentives bearing on the
performance.

Among the factors to be considered in selectingtgog of contract are:
(a) the type and complexity of services being pred;
(b) the difficulty of estimating performance costgch as the inability of the State to develop
definitive specifications, to identify the risks tfee contractor inherent in the nature of the

work to be performed, or otherwise to establisladyethe requirements of the contract;

(c) the administrative costs to both parties;
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(d) the degree to which the State must providerteal coordination during the performance of
the contract;

(e) the effect of the choice of the type of cocttian the amount of competition to be expected,;
() the stability of material or commodity markeices or wage levels;

(9) the urgency of the requirement; and,

(h) the length of contract performance.

Note: Itis self-defeating for the State to select a typeontract that would place an unreasonable
economic risk on the contractor, since such aathay tend to jeopardize satisfactory performance
of the contract.

3-501.03.2 Use of Contract Types Not Herein Desced

The provisions of Section 3-501 describe and deheegrincipal contract types. Any other type of
contract may be used provided the Agency Headlan®ECRB determine that such use is in the
State's best interest.

3-501.04 Types of Fixed-Price Contracts
3-501.04.1 General

A fixed-price contract places responsibility on twatractor for the performance of the service in

accordance with the contract terms at a pricertiat be firm or may be subject to contractually

specified adjustments. The fixed-price contraetppropriate for use when the extent and type of
work necessary to meet requirements can be redgmsyazified and the cost can be reasonably
estimated. A fixed-price type of contract is théydype of contract that can be used in competitive
sealed bidding.

Note: Fixed-price contracts are preferred for use imgurements and should be used whenever
possible; however, when risks are unknown or natlitg measurable in terms of cost, the use of
such contracts can result in inflated prices aratiequate competition, poor performance, disputes,
claims when performance proves difficult, or exisessrofits when anticipated contingencies do not
occur.

3-501.04.2 Firm Fixed-Price Contract

A firm fixed-price contract provides a price thahiot subject to adjustment because of variatons i
the contractor's cost of performing the work spedifn the contract. It should be used whenever
prices which are fair and reasonable to the Statde established at the outset. Bases upon which
firm fixed prices may be established include:
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(a) adequate price competition for the contract;
(b) comparison of prices in similar prior procurants in which prices were fair and reasonable;

(c) establishment of realistic costs of perforneayg utilizing available cost or pricing data and
identifying uncertainties in contract performance

(d) use of other adequate means to establisimgpfiice.
3-501.04.3 Fixed-Price Contract with Price Adjustmast

(a) A fixed-price contract with price adjustmenbyades for variation in the contract price under
special conditions defined in the contract. Ajuatment would be implied in the authority
for change orders as would be applicable to cocisbn contracts.

(b) If the contract permits unilateral action hg ttontractor to bring about the condition under
which a price increase may occur, the contraalt sbserve to the State the right to reject the
price increase and terminate without cost theré&uperformance of the contract. The contract
shall also require that notice of any such pnceease shall be given within such time prior
to its effective date as is specified in the cactt

3-501.05 Definite Quantity and Indefinite QuantityContracts
3-501.05.1 Definite Quantity

A definite quantity contract is a fixed-price catt that provides for delivery of a specified qitsint
of services either at specified times or when ader

3-501.05.2 Indefinite Quantity

An indefinite quantity contract is a contract foriadefinite amount of services to be furnished at
specified times, or as ordered, that establishé@spuices of a fixed-price type. Generally an
approximate quantity or the best information aydéas to quantity is stated in the solicitatidhe
contract may provide a minimum quantity the Staighilligated to procure and may also provide for
a maximum quantity provision that limits the Stbligation to procure.

3-501.05.3 Requirements Contracts

A requirements contract is an indefinite quantdgittact for services that obligates the Statederor

all the actual requirements of designated agewlcigsg a specified period of time. The obligation
to order the State's actual requirements is limdely by the provisions of Mississippi Code
Annotated § 31-7-12 (1). For the protection of$tate and the contractor, requirements contracts
shall include the following:
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(a) A provision which requires the State and any otlsers named in the solicitation to order
their actual requirements of the services covehesvever, the State may reserve in the
solicitation and in the resulting contract the tigh take bids separately if a particular
guantity requirement arises which exceeds the 'Statemal requirements or an amount
specified in the contract.

(b) Two exemptions from ordering under the contracuoevhen:

(1) the Agency Head approves a finding thatstingply or service available under the
contract will not meet a nonrecurring, speod of the buying entity; and,

(2) services are performed incidental to theest own programs, such as industries of
correctional institutions, that can satisfy teed.

3-503 MULTI-TERM CONTRACTS
(a) Specified Period

Unless otherwise provided by law, a contract fovises may be entered into for a period of
timenot to exceed four (4) years with an option to rerve for one year,provided the term
of the contract and conditions of renewal or extamsf any, are included in the solicitation
and funds are available for the first fiscal peraadhe time of contracting. Payment and
performance obligations for succeeding fiscal pgishall be subject to the availability and
appropriation of funds.

(b) Determination Prior to Use

Prior to the utilization of a multi-term contradt,shall be determined in writing by the
agency:

Q) that estimated requirements cover the pesfdte contract and are reasonably firm
and continuing; and,

(2) that such a contract will serve the besergdts of the State of Mississippi by
encouraging effective competition or otherwise poting economies in State
procurement.

3-503.01 Multi-Term Contracts-General

A multi-term contract is appropriate when it ighe best interest of the State to obtain unintéedip
services extending over more than one fiscal pemndtere the performance of such services
involves high start-up costs, or where a changeo¥aervice contractors involves high phase-
in/phase-out costs during a transition period.
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Special production refers to production for contiae&rformance which requires alteration of the
contractor's facilities or operations involving higtart-up costs. The contractual obligation ahbo
parties in each fiscal period succeeding the i&rstubject to the appropriation and availability of
funds therefor. The contract shall provide thathe event that funds are not available for any
succeeding fiscal period, the remainder of suchraonhshall be canceled.
3-503.02 Conditions for Use of Multi-Term Contracts
A multi-term contract may be used when it is detased in writing by the Procurement Officer that:
(a) the furnishing of long-term services are requi@dieet needs of the State; and,
(b) a multi-term contract will serve the best retds of the State by encouraging effective
competition or otherwise promoting economies irtéSpaocurement. The following factors
are among those relevant to such a determination:

(1) firms which are not willing or able to come®ecause of high start-up costs or capital
are assured of recouping such costs during thedoef contract performance;

(2) lower production costs because of largernttyaor service requirements and
substantial continuity of production or performaeer a longer period of time can
be expected to result in lower unit prices;

3) stabilization of the contractor’s work foreeer a longer period of time may promote
economy and consistent quality; or,

4) the cost and burden of contract solicitatiaward, and administration of the
procurement may be reduced.

Note: One example of a situation which may be suitable faulti-year contract is a trash removal
contract where the contractor would have to buyksiand other equipment solely to meet the
State's requirements, but such equipment would danseful life in excess of one year.

3-503.03 Multi-Term Contract Procedure

3-503.03.1 Solicitation

The solicitation shall state:

(a) the amount of services required for the proposediract period,;

(b) that a unit price shall be given for each mervand that such unit prices shall be the same
throughout the contract;

PSCRB Rules and Regulations (Effective 5/1/2010) 52



(c) that the multi-term contract will be canceled iéls are not appropriated or otherwise made
available to support continuation of performanceamy fiscal period succeeding the first;
however, this does not affect either the Statglstsior the contractor's rights under any
termination clause in the contract;

(d) that the Procurement Officer must notify tbattactor on a timely basis that the funds are or
are not available for the continuation of thetcact for each succeeding fiscal period; and,

(e) that a multi-term contract may be awardedland award will be determined.
3-503.03.2 Award

Award shall be made as stated in the solicitatimh @ermitted under the source selection method
utilized.

3-503.03.3 Cancellation

(a) "Cancellation," as used in multi-term contractimgeans the cancellation of the total
requirements for the remaining portion of the cacitbecause funds were not appropriated
or otherwise made available. The contract forfitis¢ fiscal period shall not be canceled.
Cancellation results when the Procurement Officer:

Q) notifies the contractor of nonavailabilitiyfands for contract performance for any
fiscal period subsequent to the first; or,

(2) exercises a cancellation provision of thginal contract.

(b) These provisions on cancellation of multi-termtcacts do not limit the rights of the State or
the contractor under any termination clause ofdbwtract if the contract is terminated
pursuant to that clause rather than canceled asdeabin this subsection. If a contract is
canceled for lack of funding, all obligations dhe tontractor for the period during which
funding was available shall be paid. Cancellat@mreasons of nonavailability of funding
relieves the purchaser of all contractual obligaifior any contract period subsequent to the
date of cancellation. No contract shall be cartcébe lack of funds during a fiscal year
period when funds were allocated for such contract.

3-503.03.4 Contract Clause

The following clause, or one substantially simitdrall be used by the Purchasing Agency in multi-
term contractual agreements:
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Availability of Funds

It is expressly understood and agreed that thegaltilbn of the [agency] to proceed under this
agreement is conditioned upon the appropriatiofuafis by the Mississippi State Legislature and
the receipt of state and/or federal funds. Ifftneds anticipated for the continuing fulfillmentioé
agreement are, at any time, not forthcoming or ffisient, either through the failure of the federal
government to provide funds or of the State of ikg®pi to appropriate funds or the
discontinuance or material alteration of the prograinder which funds were provided or if funds
are not otherwise available to the state, the [aggshall have the right upon ten (10) working days
written notice to the contractor, to terminate tlaigreement without damage, penalty, cost or
expenses to the state of any kind whatsoeverefidwtive date of termination shall be as specified
in the notice of termination.

Note: Multi-term contracts, as set forth in this sectighpuld be interpreted to mean a contract
having effective dates spanning appropriation pgsibwo or more fiscal years and would obligate
the agency to purchase a specified quantity ofiseswover that period.

3-504 MULTIPLE SOURCE CONTRACTING

3-504.01 Incremental Award

3-504.01.1 General

An incremental award is an award of portions o€frite quantity requirement to more than one
contractor. Each portion is for a definite quanéihd the sum of the portions is the total definite
guantity required. An incremental award may belusdy when awards to more than one bidder or
offeror for different amounts of the same item aeegessary to obtain the total quantity or the
required delivery.

3-504.01.2 Intent to Use

If an incremental award is anticipated prior taiag a solicitation, the State shall reserve thbtri
to make such an award and the criteria for awaatl bl stated in the solicitation.

3-504.01.3 Determination Required

The Procurement Officer shall make a written deteation setting forth the reasons for the
incremental award, which shall be made a part@ftiency’s procurement file.

3-504.02 Multiple Award
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3-504.02.1 General

A multiple award is an award of an indefinite quigtontract for services to more than one bidder
or offeror when the State is obligated to ordeotills actual requirements for the specified sEsi
from those contractors. The obligation to ordex 8tate's actual requirements is limited by
Mississippi Code Annotated § 75-2-306.

3-504.02.2 Limitations on Use

A multiple award may be made when an award to twenore bidders or offerors for similar
services is necessary for adequate delivery. Amiple awards shall be made in accordance with
the provisions of Section 3-202 (Competitive Sedet}), 3-203 (Competitive Sealed Proposals),
Section 3-204 (Small Purchases) and Section 3-E@@efgency Procurements), as applicable.
Multiple awards shall not be made when a singlerdwidll meet the State's needs without sacrifice
of economy or service. Awards shall not be madéh® purpose of dividing the business, making
available product or supplier selection to allowdser preference unrelated to utility or econoony,
avoiding the resolution of tie bids. Any such asigshall be limited to the least number of supgplier
necessary to meet the valid requirements of usieg@es.

3-504.02.3 Contract and Solicitation Provisions

All eligible users of the contract shall be namethie solicitation, and it shall be mandatory that
actual requirements of such users that can be maetr the contract be obtained in accordance with
the contract, provided, that:

(a) the State shall reserve the right to take begsmrately if a particular quantity requirement
arises which exceeds its normal requirement omaouat specified in the contract;

(b) the State shall reserve the right to take begmarately if the Agency Head approves a finding
that the supply or service available under theremhtwill not meet a nonrecurring special
need of the agency; and,

(c) the contract may allow the State to procureises performed, incidental to the State's own
programs, such as industries of correctional mstihs, when such services satisfy the need.

3-504.02.4 Intent of Use

If a multiple award is anticipated prior to issui@golicitation, the State shall reserve the right
make such an award, and the criteria for award beadtated in the solicitation.

3-504.02.5 Determination Required

The Procurement Officer shall make a written deteation setting forth the reasons for a multiple
award, which shall be made a part of the agenagsysement file.
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Note: Within these regulations, contract arrangementscivtestablish more than one source of
service are either multiple or progressive awardtracts. Competitive sealed bidding is the
conventional procurement method for establishinghscontracts, although competitive sealed
proposals, small purchase procedures, and emergamcyrements may be used if appropriate as
determined in accordance with Section 3-203, Se@&i@04, or Section 3-206, respectively.
3-601 RIGHT TO INSPECT FACILITY

The State may, at reasonable times, inspect tloe pfdbusiness of a contractor or any subcontractor
which is related to the performance of any contaacarded or to be awarded by the State.

3-601.01 Inspection of Facility or Site

Circumstances under which the State may performpertsons include, but are not limited to,
inspections of the contractor's site in order tiedrine:

(a) whether the standards set forth in SectioQBEPR (Standards of Responsibility) have been
met or are capable of being met; and,

(b) if the contract is being performed in accoawith its terms.
3-601.02 Access to Place of Business
The State may enter a contractor's or subconttagitace of business to:
(a) inspect services for acceptance by the Stawupnt to the terms of a contract;

(b) audit cost or pricing data or audit the boaksd records of any contractor or subcontractor
pursuant to Section 3-602 (Right to Audit Recofghose Regulations; and,

(c) investigate in connection with an action tbaleor suspend a person from consideration for
award of contracts pursuant to Section 6-102 (Authto Debar or Suspend).

3-601.03 Inspection and Testing of Services

3-601.03.1 Solicitation and Contractual Provisions

Mississippi contracts may provide that the Statey nmspect services at the contractor's or
subcontractor's facility and perform tests to datee whether they conform to solicitation
requirements or, after award, to contract requirdsi@nd are, therefore, acceptable. Such

inspections and tests shall be conducted in acnoedaith the terms of the solicitation and contract

3-601.04 Conduct of Inspections
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3-601.04.1 Inspectors

Inspections or tests shall be performed so asmantuly delay the work of the contractor or
subcontractor. The presence or absence of an imspsiall not relieve the contractor or
subcontractor from any requirements of the contract

3-601.04.2 Location

When an inspection is made in the place of busioleggontractor or subcontractor, such contractor
or subcontractor shall provide without charge @dlsonable facilities and assistance for the safety
and convenience of the person performing the irtgpeor testing.

3-601.04.3 Time

Inspection or testing of services performed aplthee of business of any contractor or subcontracto
shall be performed at reasonable times.

3-602 RIGHT TO AUDIT RECORDS
(a) Audit of Cost or Pricing Data

The State may, at reasonable times and places thaediooks and records of any person who has
submitted cost or pricing data pursuant to Se@&id@3 (Cost or Pricing Data) to the extent that
such books and records relate to such cost ongraata. Any person who receives a contract,
change order, or contract modification for whiclstoor pricing data is required, shall maintain
such books and records that relate to such c@stadng data for three years from the date of final
payment under the contract, unless a shorter peviotherwise authorized in writing

(b) Contract Audit

The State shall be entitled to audit the booksracdrds of a contractor or any subcontractor
under any negotiated contract or subcontract texbent that such books and records related to
the performance of such contract or subcontrasth®ooks and records shall be maintained by
the contractor for a period of three years fromdat of final payment under the prime contract
and by the subcontractor for a period of three yyé@m the date of final payment under the
subcontract, unless a shorter period is otherwiigoaized in writing.

3-602.01 Statutory Authority to Audit

Pursuant to Mississippi Code Annotated § 25-9-1120 PSCRB may request the State Auditor to
conduct a performance audit on any personal oepsidnal service contract.
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3-602.02 Auditors; Audit Reports

Audits requested under this subpart shall be pesdrby the State Auditor’s Office. Such audit
reports shall be made available to the party addifn request.

3-602.03 Cost or Pricing Data Audit
3-602.03.1 General

The PSCRB may require an audit of cost or priciaigndhat has been submitted under Section 3-403
(Cost Data or Price Data and Analysis).

3-602.03.2 Conditions for an Audit

An audit should be required, in respect to the reamtbr, prospective contractor, subcontractor, or
prospective subcontractor, when there is:

(a) a question as to the adequacy of accounting pslmieost systems;
(b) a substantial change in the methods or ledMeiperation;

(c) previous unfavorable experience indicating doub#lifbility of estimating, accounting, or
purchasing methods;

(d) a lack of cost experience due to the procurdéroka new supply or service; or,
(e) other evidence that an audit is in the Stdie® interests as determined by the PSCRB.

Note: Subject to final determination by the State Audttee report should contain the following in
respect to the contractor, prospective contracsaycontractor, or prospective subcontractor:

(a) a description of the original proposal and all subsions of cost or pricing data;
(b) an explanation of the basis and the method usedeparing the proposal;

(c) astatement identifying any cost or pricirsgadnot submitted but examined by the auditor
which has a significant effect on the proposed oogtrice;

(d) a description of any deficiency in the cagpcing data submitted and an explanation
of its effect on the proposal,

(e) a statement summarizing those major poinerathere is a disagreement as to the cost
or pricing data submitted; and,
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() a statement identifying any information obtad from other sources.
3-602.05 Contract Audit
3-602.05.01 Contracts Audited
Under the authority of Mississippi Code Annotated=89-120, any contract for professional or
personal services may be audited when auditing dvbl appropriate to assure satisfactory
performance.
3-602.05.02 Conditions for an Audit
The requirement of a contract audit may be warthntigen a question arises in connection with:
(a) the financial condition, integrity, and relildly of the contractor or subcontractor;
(b) any prior audit experience;

(c) the adequacy of the contractor’s or subcotdracaccounting system;

(d) the number or nature of invoices or reimbursenvouchers submitted by the contractor or
subcontractor for payment;

(e) the use of federal assistance funds;
() the fluctuation of market prices affecting thentract;
(g) contract performance or measurement of delhles; or,

(h) any other situation in which the PSCRB finasttsuch an audit is necessary for the protection
of the State’s interest, including random auditerisure compliance with these regulations.

The scope of the audit may be limited by the PSCRB.

Note: The scope of the report will depend on the scopgkeofiudit ordered; however, the report
should contain specific reference to the termi@tontract to which the audited data related and a
statement of the degree to which the auditor betig¢iie audited data evidences compliance with
those terms.

3-602.07 Retention of Books and Records
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3-602.07.01 Relating to Cost and Pricing Data

Any contractor who receives a contract, changerpatecontract modification for which cost or
pricing data is required under Section 3-403 (@os$ricing Data) shall maintain such books and
records that relate to such cost or pricing dat¢hi@e years from the date of final payment utiger
contract.

3-602.07.02 Relating to State Contracts

Books and records that relate to a State contrettiding subcontracts, other than a firm fixeczeri
contract, shall be maintained:

(a) by a contractor, for three years from the datenal payment under the prime contract; and,
(b) by a subcontractor, for three years form thte af final payment under the subcontract.
3-701 FINALITY OF DETERMINATIONS

The determinations required by the following sewiare final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary te: la

(a) Section 3-202 (f) (Competitive Sealed Biddirtgprrection or Withdrawal of Bids,
Cancellation of Awards);

(b) Section 3-203 (a) (Competitive Sealed Prolsp€2onditions for Use);
(c) Section 3-203 (g) (Competitive Sealed Pro[spgavard);

(d) Section 3-205 (Sole-Source Procurement);

(e) Section 3-206 (EmergenByocurements);

(f) Section 3-401 (a) (Responsibility of Bidderand Offerors, Determination of
Nonresponsibility);

(g) Section 3-403 (c) (Cost or Pricing Data, GodPricing Data Not Required);
(h) Section 3-501 (Types of Contracts); and,

(i) Section 3-503 (b) (Multi-Term Contracts, Detgnation Prior to Use).
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3-702 REPORTING OF ANTI-COMPETITIVE PRACTICES

When for any reason collusion or other anti-contpyetipractices are suspected among any bidders
or offerors, a notice of the relevant facts shaltiansmitted to the Attorney General.

3-702.01 Anti-Competitive Practices

For the purposes of this section, an anti-competjiractice is a practice among bidders or offerors
which reduces or eliminates competition or resgréiade. An anti-competitive practice can result
from an agreement or understanding among compgetdoestrain trade such as submitting collusive
bids or proposals, or result from illicit busineggions which have the effect of restraining trade,
such as controlling the resale price of productsamproper collective refusal to bid. Indicason

of suspected anti-competitive practices include doe not limited to, identical bids or proposals,
rotated low bids or proposals, sharing of the bessn"tie-in" sales, resale price maintenance, and
group boycotts.

Note: Bidders and offerors are prohibited by fedenal Blississippi law (Miss. Code Ann. § 75-21-
15) from collectively responding to a solicitatiomna manner that controls directly or indirectlg th
price of a supply, service, or construction itemagdd. This prohibition may extend to such actions
establishing any of the following: minimum or maxim prices; uniform list prices; uniform credit
terms; uniform discounts; uniform costs and mark:wmiform trade-in allowances; specified price
differentials between varying grades of the sanmmdyet, price ranges, price scales or price
calculation formulas; and, minimum fee schedules.

3-702.02 Independent Price Determination

Every solicitation shall provide that by submittiadpid or offer, the bidder or offeror certifiesth
the price submitted was independently arrived #hout collusion. The agency may require the
signing of a separate form which certifies that greee in the bid or offer was arrived at
independently.

3-702.03 Detection of Anti-Competitive Practices

In order to assist in ascertaining whether or moam@ti-competitive practice may have occurred or
may be occurring, the Procurement Officer shouldlba and sensitive to conditions of the market
place and will often find it necessary to studytgmecurements including, as appropriate, the fol-
lowing:

(a) A study of the bidding history of a commodtyservice item over a period of time sufficient
to determine any significant bidding patterngloanges;

(b) A review of similar Mississippi contract awardver a period of time; and,
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(c) Consultation with outside sources of informatisuch as bidders or offerors who have
competed for similar Mississippi business in thstmut who are no longer competing for
such business.

3-702.04 Identical Bidding and Price Fixing

The term "identical bidding" means the submissipbidders or offerors of the same total price or
the same price on a particular line item. The gabion of identical bids may or may not signify the
existence of collusion.

In seeking to determine whether collusion has tgtace, the Procurement Officer should view the
identical bids against present and past pricingjgsl of the bidders or offerors, the structuréhef
industry involved including comparisons of pricasd the nature of the service.

3-702.05 Other Anti-Competitive Practices
3-702.05.1 General

The practices which are described in Subsectiod2305.2 through Section 3-702.05.6 and which
the Procurement Officer suspects might be anti-aiiyge shall be reported to the PSCRB.

3-702.05.2 Rotated Low Bids or Proposals

Rotated low bids or proposals result where all bidcor offerors participating in the collusive
scheme submit bids and by agreement alternate bleen¢gpwest bidder or offeror. To aid in
determining whether rotation may be occurring,Phecurement Office must review past similar
procurements in which the same bidders or offdnaxe participated.

3-702.05.3 Sharing of the Business

Sharing of the business occurs where potential dogldr offerors allocate business among
themselves based on the customers or the terrteojved. Thus, a Procurement Officer might
discover that a potential bidder or offeror is patticipating in a Mississippi procurement because
particular Mississippi agency or a particular temy has not been allocated to such bidder orarffer

3-702.05.4 "Tie-in" Sales

"Tie-in" sales are those in which a bidder or affeattempts to sell one supply or service only upon
the condition that the Procurement Officer purctesgther particular supply or service.

3-702.05.5 Group Boycott

A group boycott results from an agreement betweenpetitors not to deal with another competitor
or not to participate in, for instance, a Missigsiprocurement until the boycotting competitors'
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conditions are met by the boycotted competitoher$tate. The boycott of a competitor by other
competitors may have an effect on the market straair price of a service needed by the State.

Note: Protecting the principles of competition in pulgiocurement is a difficult and often complex
task. A program of communication and cooperati@tween procurement and legal offices,
institutionalized to the extent feasible, is ess¢imt combating anti-competitive practices.

3-703 RETENTION OF PROCUREMENT RECORDS

All procurement records shall be retained and disdoof in accordance with records retention
guidelines and schedules by the Department of Aeshand History.
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CHAPTER 4
CONTRACT ADMINISTRATION
4-101 MODIFICATION AND TERMINATION OF CONTRACTS F OR SERVICES
The following contract clauses are available fa ingpersonal service contracts at the discretion o
the purchasing Agency Head. In addition to thémeses, see Appendices D, E, F, and G for other
clauses.
4-101.01Stop Work Order Clause: Use of Clause
The clause set forth in subsection 4-101.01.2iefdéction is authorized for use in any fixed-price
contract under which work stoppage may be reqdoeceasons such as advancements in the state
of the art, production modifications, engineerihgueges, or realignment of programs.
4-101.01.1Use of Orders
(a) Because stop work orders may result in increassts diy reason of standby costs, such
orders shall be issued only with prior approvahef Agency Head. Generally, use of a stop
work order will be limited to situations in whichis advisable to suspend work pending a
decision to proceed by the State, and a supplemagtaement providing for such
suspension is not feasible. A stop work order maybe used in lieu of the issuance of a
termination notice after a decision to terminate been made.
(b) Stop work orders shall not exceed 90 consecutiys dad shall include, as appropriate:

(1) aclear description of the work to be suspeind

(2) instructions as to the issuance of furthelecs by the contractor for material or
services;

(3) guidance as to action to be taken on subaotstrand,
(4) other instructions and suggestions to théraector for minimizing costs.

Promptly after issuance, stop work orders shouldis®issed with the contractor and should
be modified, if necessary, in the light of suchcdssions.

(c) As soon as feasible after a stop work order isedsu
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(1) the contract will be terminated,; or,

(2) the stop work order will be cancelled or exted in writing beyond the period
specified in the order.

In any event, action must be taken before the 8pdatop work period expires. If an extension of
the stop work order is necessary, it must be ece@rby a supplemental agreement. Any
cancellation of a stop work order shall be sulije@thhe same Agency Head approval as was required
for the issuance of the order.

4-101.01.2 Stop Work Order Clause

STOP WORK ORDER

(1)

(2)

Order to Stop Work.The Procurement Officer of the [State], may, bjten order to the
contractor at any time, and without notice to anyesy, require the contractor to stop all or
any part of the work called for by this contragtis order shall be for a specified period not
exceeding 90 days after the order is deliveredhéocontractor, unless the parties agree to
any further period. Any such order shall be idked specifically as a stop work order
issued pursuant to this clause. Upon receipt ohsan order, the contractor shall forthwith
comply with its terms and take all reasonable stepsiinimize the occurrence of costs
allocable to the work covered by the order durihg period of work stoppage. Before the
stop work order expires, or within any further petito which the parties shall have agreed,
the Procurement Officer shall either:

(@) cancel the stop work order; or,

(b)  terminate the work covered by such orderrasided in the Termination for Default
Clause or the Termination for Convenience Claushisfcontract.

Cancellation or Expiration of the Order.If a stop work order issued under this clause is
cancelled at any time during the period specifiethe order, or if the period of the order or
any extension thereof expires, the contractor shaile the right to resume work. An
appropriate adjustment shall be made in the deyiwahedule or contractor price, or both,
and the contract shall be modified in writing acdiogly, if:

(@) the stop work order results in an increase tire time required for the
performance of any part of this contract; or,

(b) the stop work order results in an increasethe contractor’s cost properly
allocable to the performance of any part of thisttact; and,

(c) the contractor asserts a claim for such ajuatinent within 30 days after the end
of the period of work stoppage; provided thathé Procurement Officer decides

2
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that the facts justify such action, any such classerted may be received and
acted upon at any time prior to final payment untles contract.

3) Termination of Stopped Worklf a stop work order is not cancelled and the kvoovered
by such order is terminated for default or convenes the reasonable costs resulting from
the stop work order shall be allowed by adjustnoerdtherwise.

(4)  Adjustments of Price./Any adjustment in contract price made pursuarthi® clause shall
be determined in accordance with the Price Adjustn@ause of this contract.

4-101.02 Variations in Estimated Quantities Claus@orm)

4-101.02.1 Definite Quantity Contracts

The following clause is authorized for use in dédiquantity service contracts:
VARIATION IN QUANTITY CLAUSE

Upon the agreement of the parties, the quantitgestiices specified in this contract may be
increased by a maximum of ten percent provided:

(1) the unit prices will remain the same (excepafoy price adjustments otherwise applicable);
and

(2) the Procurement Officer makes a written detaation that such an increase will either be
more economical than awarding another contractat it would not be practical to award
another contract.

4-101.02.2 Indefinite Quantity Contracts
Indefinite quantity contracts require flexibilitysao the State's obligation to order and the
contractor's obligation to deliver. The agreensdduld be designed to meet the agency’s needs
while making the contract as attractive as possiblgotential contractors, thereby attempting to
obtain maximum practicable competition in orderagsure the best economy for the State of
Mississippi. Because of the need for flexibility, clause is provided herein; however, in each case
the contract should state:

(a) the minimum quantity, if any, the State is oblighte order and the contractor to provide;

(b) whether there is a quantity the State expectsderand how this quantity relates to any
minimum and maximum quantities that may be orderetkr the contract;

(c) any maximum quantity the State may order and tidractor must provide; and,

PSCRB Rules and Regulations (Effective 5/1/2010)



(d) whether the State is obligated to order its ageglirements under the contract, or in the

case of a multiple award as defined in section8{Bultiple Source Contracting), that the
State will order its actual requirements from tbhetcactors under the multiple award subject
to any minimum or maximum quantity stated.

4-101.03 Price Adjustment Clause

PRICE ADJUSTMENT

(1)

(2)

Price Adjustment MethodsAny adjustment in contract price pursuant to@auske in this
contract shall be made in one or more of the foilgwvays:

(@) by agreement on a fixed price adjustmentrieefommencement of the additional
performance;

(b) by unit prices specified in the contract;

(c) by the costs attributable to the event or aitun covered by the clause, plus
appropriate profit or fee, all as specified in tbentract; or,

(d) by a price escalation clause.
Submission of Cost or Pricing Datal'he contractor shall provide cost or pricing déta

any price adjustments subject to the provisionSeaftion 3-403 (Cost or Pricing Data) of
the Mississippi Personal Service Contract Procunenf®egulations.

4-101.04 Claims Based on a Procurement Officer's Aions or Omissions Clause

CLAIMS BASED ON PROCUREMENT OFFICER’S ACTIONS OR OMSIONS

(1)

Notice of ClaimIf any action or omission on the part of a Proement Officer or designee
of such officer requiring performance changes wittie scope of the contract constitutes
the basis for a claim by the contractor for addii@ compensation, damages, or an
extension of time for completion, the contractoalshontinue with performance of the
contract in compliance with the directions or ordef such officials, but by so doing, the
contractor shall not be deemed to have prejudiaggd@aim for additional compensation,
damages, or an extension of time for completioayiged:

(@) the contractor shall have given written noticehe Procurement Officer or designee
of such officer:

(1) prior to the commencement of the work involvieat that time the contractor
knows of the occurrence of such action or omission;
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(2)

3)

(i) within 30 days after the contractor knowdloé occurrence of such action or
omission, if the contractor did not have such kmalgk prior to the
commencement of the work; or,

(i) within such further time as may be alloweglthe Procurement Officer in
writing.

(This notice shall state that the contractor regatbe act or omission as a reason
which may entitle the contractor to additional canpation, damages, or an
extension of time. The Procurement Officer orglese of such officer, upon receipt
of such notice, may rescind such action, remedk suagission, or take such other
steps as may be deemed advisable in the discretitre Procurement Officer or

designee of such officer.)

(b)  the notice required by Subparagraph (a) o§ tRaragraph describes as clearly as
practicable at the time the reasons why the comtrabelieves that additional
compensation, damages, or an extension of time beagemedies to which the
contractor is entitled; and,

(c) the contractor maintains and, upon requestke@saavailable to the Procurement
Officer within a reasonable time, detailed recotdsghe extent practicable, of the
claimed additional costs or basis for an extenssbtime in connection with such
changes.

Limitation of Clause. Nothing herein contained shall excuse the comtradrom
compliance with any rules of law precluding anytetafficers and any contractors from
acting in collusion or bad faith in issuing or perming change orders which are clearly not
within the scope of the contract.

Adjustment of Price. Any adjustment in the contract price made pursaarthis clause
shall be determined in accordance with the Pricagusitinent Clause of this contract.

4-101.05 Termination for Default Clause

TERMINATION FOR DEFAULT

(1)

Default. If the contractor refuses or fails to perform asfithe provisions of this contract
with such diligence as will ensure its completiotihiua the time specified in this contract, or
any extension thereof otherwise fails to timelisgathe contract provisions, or commits any
other substantial breach of this contract, the Rn@ment Officer of the [State] may notify
the contractor in writing of the delay or nonpenfieeince and if not cured in ten days or any
longer time specified in writing by the Procurem@ificer, such officer may terminate the
contractor's right to proceed with the contractsarch part of the contract as to which there
has been delay or a failure to properly perform.the event of termination in whole or in

5
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(2)

)

(4)

(5)

part, the Procurement Officer may procure similarngces in a manner and upon terms
deemed appropriate by the Procurement Officer. chiméractor shall continue performance

of the contract to the extent it is not terminad@d shall be liable for excess costs incurred
in procuring similar goods or services.

Contractor's Duties. Notwithstanding termination of the contract andbject to any
directions from the Procurement Officer, the contoa shall take timely, reasonable, and
necessary action to protect and preserve propertthe possession of the contractor in
which the State has an interest.

CompensationPayment for completed services delivered and@eddy the [State] shall
be at the contract price. The [State] may withhioidn amounts due the contractor such
sums as the Procurement Officer deems to be negdssarotect the [State] against loss
because of outstanding liens or claims of formem holders and to reimburse the [State]
for the excess costs incurred in procuring simgaods and services.

Excuse for Nonperformance or Delayed Performand=xcept with respect to defaults of
subcontractors, the contractor shall not be in déifay reason of any failure in performance
of this contract in accordance with its terms (utihg any failure by the contractor to make
progress in the prosecution of the work hereundeckwvendangers such performance) if the
contractor has notified the Procurement Officerhint15 days after the cause of the delay
and the failure arises out of causes such as:@o®od; acts of the public enemy; acts of the
State and any other governmental entity in its s@ga or contractual capacity; fires;
floods; epidemics; quarantine restrictions; strikes other labor disputes; freight
embargoes; or unusually severe weather. If tHaraio perform is caused by the failure of
a subcontractor to perform or to make progress, drglich failure arises out of causes
similar to those set forth above, the contractaxlshot be deemed to be in default, unless
the services to be furnished by the subcontraceneweasonably obtainable from other
sources in sufficient time to permit the contradtbomeet the contract requirements.

Upon request of the contractor, the Procuremeriic®f of the [State] shall ascertain the
facts and extent of such failure, and, if suchceffidetermines that any failure to perform
was occasioned by any one or more of the excusahkes, and that, but for the excusable
cause, the contractor's progress and performanagavoave met the terms of the contract,
the delivery schedule shall be revised accordirgpject to the rights of the [State] under
the clause entitled (in fixed-price contracts, "amation for Convenience," an cost-reim-
bursement contracts, "Termination"). (As usedhis Paragraph of this clause, the term
"subcontractor" means subcontractor at any tier).

Erroneous Termination for Default.If, after notice of termination of the contracsright

to proceed under the provisions of this clauses iletermined for any reason that the
contract was not in default under the provisionstlaé clause, or that the delay was
excusable under the provisions of Paragraph (4hisfclause, the rights and obligations of
the parties shall, if the contract contains a clapsoviding for termination for convenience

6
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of the [State], be the same as if the notice ohieation had been issued pursuant to such
clause.

(6)  Additional Rights and RemediesThe rights and remedies provided in this clauseia
addition to any other rights and remediesvyaded by law or under this contract.

4-101.06 Liguidated Damages Clause
4-101.06.1 With Termination for Default Clause

The following clause is authorized for use in segwdontracts when it is difficult to determine with
reasonable accuracy the amount of damage to the @ta to delays caused by late contractor
performance or nonperformance and the contracaowithe termination for default clause set forth
in Section 4-101.05.

LIQUIDATED DAMAGES

When the contractor is given notice of delay orpeformance as specified in Paragraph [(1)
(Default)] of the Termination for Default Clause thiis contract and fails to cure in the time
specified, the contractor shall be liable for dareador delay in the amount of $ per
calendar day from date set for cure until either [Btate] reasonably obtains similar servicesd th
contractor is terminated for default, or until thentractor provides the services if the contracsor
not terminated for default. To the extent thatdbetractor's delay or nonperformance is excused
under Paragraph (4) (Excuse for Nonperformance eldyed Performance) of the Termination for
Default Clause of this contract, liquidated damagésll not be due the State. The contractor
remains liable for damages caused other than bgydel

4-101.06.2 In Other Situations

If the contract will not have a Termination for @aft Clause or the liquidated damages are to be
assessed for reasons other than delay, the Agesag rhay approve the use of any appropriate
liquidated damages clause.

4-101.07 Termination for Convenience Clause
TERMINATION FOR CONVENIENCE

Q) Termination. The Procurement Officer of the [State] may, wiheninterests of the [State]
SO require, terminate this contract in whole orpart, for the convenience of the [State].
The Procurement Officer shall give written notidetlme termination to the contractor
specifying the part of the contract terminated ariten termination becomes effective.

(2) Contractor's Obligations.The contractor shall incur no further obligatiomsconnection
with the terminated work and on the date set imittece of termination the contractor will
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stop work to the extent specified. The contrasheaitl also terminate outstanding orders and
subcontracts as they relate to the terminated watke contractor shall settle the liabilities
and claims arising out of the termination of sulitacts and orders connected with the
terminated work. The Procurement Officer may dirde contractor to assign the
contractor's right, title, and interest under temated orders or subcontracts to the State.
The contractor must still complete the work notrterated by the notice of termination and
may incur obligations as are necessary to do so.
4-102 MONITORING CONTRACT PERFORMANCE

The Agency Head shall ensure that contracts aretamed at least monthly to confirm acceptable
performance, timely fulfilment of deliverables acompliance with terms of the agreement.

4-102.01 Duties of the Procurement Officer shall lude, but are not limited to the following:
(a) reviews and approves contract deliverables;
(b) ensures compliance with contractual terms;
(c) coordinates the flow of information between thetipar
(d) responds to requests of the contractor;
(e) monitors disbursements against the contract budget;
() monitors actual progress against work schedules;
(g) coordinates the furnishing of necessary materials;
(h) authorizes no cost modifications; and,

(i) makes recommendations on modifications involvirggeased cost.
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CHAPTER 5
LEGAL AND CONTRACTUAL REMEDIES
5-101 AUTHORITY TO DEBAR OR SUSPEND

(a) Authority. With reasonable notice to the person involvedraagdonable opportunity for
that person to be heard, the PSCRB, after consuitaith the using agency and the Special
Assistant Attorney General assigned to the MSP#8l| bhve authority to debar a person for
cause from consideration for award of contractse debarment shall be for a period of two
years. The PSCRB, after consultation with thegisigency (the agency that has used the
services supplied by the contractor) and the SpAssistant Attorney General, shall have
authority to suspend a person from consideratioaviard of contracts if there is probable
cause for debarment. The suspension shall nairkeegeriod exceeding three months.

(b) Causes for Debarment or SuspensionThe causes for debarment or suspension include
the following:

(2) conviction for commission of a criminal offemas an incident to obtaining or
attempting to obtain a public or private contracdwabcontract, or in the performance
of such contract or subcontract;

(2) conviction under State or Federal statutesnabezzlement, theft, forgery, bribery,
falsification or destruction of records, receivstglen property, or any other offense
indicating a lack of business integrity or businessesty which currently, seriously,
and directly affects responsibility as a Mississiggntractor;

(3) conviction under State or Federal antitristuges arising out of the submission of
bids or proposals;

(4) violation of contract provisions, as set fidoelow, of a character which is regarded
by the PSCRB to be so serious as to justify debairaetion; including,

(i) deliberate failure without good cause to perfon accordance with the
specifications or within the time limit provided tihe contract or,

(i) a recent record of failure to perform or ohsatisfactory performance in
accordance with the terms of one or more contrgtsyided that failure to
perform or unsatisfactory performance caused ly/laeyond the control of the
contractor shall not be considered to be a basiddbarment;
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(5) any other cause the PSCRB determines to bergmus and compelling as to affect
responsibility as a Mississippi contractor, inchgli debarment by another
governmental entity for any cause listed hereint, an

(6) for violation of the ethical standards setttioin Chapter VI (Ethics in Public
Contracting).

(c) Decision. The PSCRB shall issue a written decision to debswispend. The decision shall:
1) state the reasons for the action taken; and,

(2) inform the debarred or suspended person wedobf their right to administrative
review as provided in this chapter.

(d) Notice of Decision. A copy of the decision under subsection (c) of gection shall be
mailed or otherwise furnished immediately to théateed or suspended person and any
other party intervening.

(e) Finality of Decision. A decision shall be final and conclusive, unligaadulent, or the
debarred or suspended person commences an actionrin

5-101.01 Application

This regulatory provision applies to all debarmemtsuspensions of persons from consideration for
award of contracts imposed by the PSCRB.

5-101.02 Suspension
5-101.02.1 Initiation

After consultation with the affected using agettlog,Special Assistant Attorney General, and, where
practicable, the contractor or prospective contragho is to be suspended, the PSCRB shall make a
written determination as to whether probable caxssts for debarment as set forth in Section 5-
101. (Authority to Debar or Suspend). If probabsuse is found, a contractor or prospective
contractor shall be suspended. A notice of suspenscluding a copy of such determination, shall
be sent to the suspended contractor or prospemtivieactor. Such notice shall state that:

(a) the suspension is for the period it takes to cotep@e investigation into possible debarment
including any appeals of a debarment decisionpbufor a period in excess of three months;

(b) bids or proposals will not be solicited from thegended person, and if they are received
they will not be considered during the period ddEnsion; and,
(c) if a hearing has not been held, the suspendedrperag request a hearing in accordance
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with Section 5-101.04 (Request for Hearing).
5-101.02.2 Effect of Decision

A contractor or prospective contractor is suspengeh issuance of the notice of suspension. The
suspension shall remain in effect during any afgpeblhe suspension may be ended by the PSCRB
but otherwise shall only be ended when the susperss been in effect for three months or a
debarment decision takes effect.

5-101.03 Initiation of Debarment Action

Written notice of the proposed debarment actiorll dfeasent by certified mail, return receipt
requested, to the contractor or prospective catatrad his notice shall:

(a) state that debarment is being considered,;
(b) set forth the reasons for the action;

(c) state that if the contractor or prospective comttaso requests, a hearing will be held,
provided such request is received by the PSCRBimwidn days after the contractor or
prospective contractor receives notice of the psedaction; and,

(d) state that the contractor or prospective contraoimy be represented by counsel. Such
notice shall also be sent to the MSPB Special AasiAttorney General and the affected
using agency.

5-101.04 Request for Hearing

A contractor or prospective contractor that hasbestified of a proposed debarment action may
request in writing that a hearing be held. Sucluest must be received by the PSCRB within ten
days of receipt of notice of the proposed actiodenrSection 5-101.03 (Initiation of Debarment
Action). If no request is received within the gy period, a final determination may be madefas se
forth in section 5-101.08 (Determination of Hear®dfficer; Final Decision) after consulting with
the MSPB Special Assistant Attorney General anduiieg agency.

5-101.05 Notice of Hearing

If a hearing is requested, the PSCRB may appoheaaing officer to conduct the hearing and
recommend a final decision. The hearing officedistend a written notice of the time and place of
the hearing. Such notice shall be sent by cedtiil, return receipt requested, and shall stete t
nature and purpose of the proceedings. Copiebkmhaént to the MSPB Special Assistant Attorney
General, the using agency, and the contractoraspeactive contractor.
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5-101.06 Authority of Hearing Officer
The hearing officer, in the conduct of the hearimgy:
(a) hold informal conferences to settle, simplify, iarthe issues in a proceeding, or to consider
other matters that may aid in the expeditious digfmm of the proceeding either by consent
of the parties or upon such officer's own motion;

(b) require parties to state their positions with respe the various issues in the proceeding;

(c) require parties to produce for examination thosevest witnesses and documents under
their control;

(d) rule on motions, and other procedural items onemafhending before such officer;
(e) regulate the course of the hearing and conducaxigpants therein;

() receive, rule on, exclude, or limit evidence, dntllines of questioning or testimony which
are irrelevant, immaterial, or unduly repetitious;

(g) fix time limits for submission of written documenismatters before such officer;

(h) impose appropriate sanctions against any partgrsion failing to obey an order under these
procedures, which sanctions may include:

1) refusing to allow the disobedient party tpgort or oppose designated claims or
defenses, or prohibiting that party from introohg designated matters in evidence;

(2) excluding all testimony of an unresponsivewasive witness; and,
(3) expelling any party or person from furthertgpation in the hearing;

(i) take official notice of any material fact not appeg in evidence in the record, if such fact is
among the traditional matters of judicial noticeda

() take such other action which is in the best intavéthe state, consistent with due process,
and in the interest of justice.

5-101.07 Hearings Procedures

(a) Hearings shall be as informal as may be reasomabl@appropriate under the circumstances
and in accordance with applicable due process regeints. The weight to be attached to
evidence presented in any particular form will bnim the discretion of the hearing officer.
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Stipulations of fact agreed upon by the parties begegarded and used as evidence at the
hearing. The parties may stipulate the testimbay would be given by a witness if the
witness were present. The hearing officer mayireavidence in addition to that offered by
the parties.

(b) A hearing may be recorded but need not be trarestelacept at the request and expense
of the contractor or prospective contractor. Aordoof those present, identification of any
written evidence presented, and copies of all emitstatements and a summary of the
hearing shall be sufficient record.

(c) Opening statements may be made unless a party sviduigeright.
(d) All witnesses may be cross-examined.
5-101.08 Determination of Hearing Officer-Final Detsion

The hearing officer shall prepare a written deteation recommending a course of action. Such
determination shall be given to the PSCRB and #a&llof a purchasing agency. Copies shall also
be sent to the contractor or prospective contratterMSPB Special Assistant Attorney General,
and the affected using agency. The contractoraspective contractor shall have ten days to file
comments upon the hearing officer's determinatidme PSCRB may request oral argument. After
consultation with the using agency and the MSPRapAssistant Attorney General, the PSCRB
shall issue a final decision. Both the hearingceffs determination and the final decision shall
recite the evidence relied upon. When debarmerdagsmmended or ordered, the length of the
debarment, the reasons for such action, and toexiant affiliates are affected shall be set fohth.
addition, the final determination shall inform ttiebarred person of his rights to judicial review
under this chapter of these regulations.

5-101.09 Effect of Debarment Decision

A debarment decision will take effect upon issuaaicd receipt by the contractor or prospective
contractor. After the debarment decision takesogfthe contractor shall remain debarred until the
debarment period specified in the decision expires.

5-101.10 Maintenance of List of Debarred and Suspded Persons

The PSCRB shall maintain and update a list of dedaand suspended persons. All agencies of the
State shall be supplied with this list. The Cocttranalyst shall send updates of this list to all
agencies of the State as necessary. Such listoghalailable to the public upon request.

5-201 APPEAL AND REVIEW OF PERSONAL SERVICE CONTRACT REVIEW BOARD
DECISIONS
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(a) Appeal. Any person receiving an adverse decision, theeSt&t both may appeal from a
decision by the PSCRB to the designated court orts@f the State.

(b) Authorization of Appeal by the State. No such appeal shall be made by the State unless
recommended by the PSCRB or the head of the agewalyed.

5-202 DISCONTINUANCE OF CONTRACTOR'S APPEAL

After notice of an appeal to the PSCRB has beexl fitith the PSCRB, a contractor may not
discontinue such appeal without prejudice, exce@wdhorized by the PSCRB.

5-203 APPLICABILITY OF THIS SECTION

The provisions of this section specifically appliiere it is determined administratively, or upon
administrative or judicial review, that a solicitat or award of a contract is in violation of law.

5-203.01 Determination that Solicitation or Award Molates Law

A solicitation or award may be in violation of tteav due to actions of state employees, bidders,
offerors, contractors, or other persons. Afterstitation with the MSPB Special Assistant Attorney
General, the PSCRB or an Agency Head may deterthatea solicitation or contract award is in
violation of the provisions of th®lississippi Personal Service Contract Rules and Regulations.
After consultation with the MSPB Special Assistattbrney General, the Ethics Commission may
determine that a solicitation or award violates Htieics in Public Contracting provisions of the
Mississippi Personal Service Contract Rules and Regulations. Any such determination shall be
made in writing after an opportunity to be heardjiigen, and such determination is subject to
appropriate appeal.

5-203.02 Finding of Bad Faith or Fraud

Bad faith or fraud shall not be assumed. Spefiiitings showing reckless disregard of clearly
applicable laws or regulations must support a figdof bad faith. A finding of fraud must be
supported by specific findings showing knowing, liull acts in disregard of such laws or
regulations. Mississippi Code Annotated § 31-Hb6Ids state employees personally liable if they
authorize or make a solicitation or award of a mettin violation of law.

5-204 REMEDIES PRIOR TO AN AWARD

If prior to award it is determined that a soliabator proposed award of a contract is in violatdn
law, then the solicitation or proposed award sbell

a) canceled; or,
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b) revised to comply with the law.
5-204.01 Canceling or Revising Solicitation or Prapsed Award to Comply with Law
A finding by the PSCRB, after consultation with M&PB Special Assistant Attorney General, that
the solicitation or proposed award is in violatadaw will constitute a compelling reason to cdnce
or revise a solicitation or proposed award. Suacellation shall be made in accordance with
Section 3-301 (Cancellation of Invitations for BoisRequests for Proposals).
5-205 REMEDIES AFTER AN AWARD
If after an award, it is determined that the stditon or award is in violation of the law then the
contract will be canceled in accordance with Sec8é01 (Cancellation of Invitations for Bids or
Requests for Proposals).

5-205.01 Termination

Contracts based on awards or solicitations that weviolation of law shall be terminated at notcos
to the State, except as may be approved or ratifygtie PSCRB in compliance with State law.

5-205.02 Effect of Declaring a Contract Null and Val

In all cases where a contract is voided, no funiagments shall be made under the contract and the
State is entitled to recover the greater of:

a) the difference between payments made under theamb@ind the contractor's actual costs
up until the contract was voided,; or,

b) the difference between payments under the cordratthe value to the State of the services,
if obtained under the contract.

The State may, in addition, claim damages undeagplicable legal theory.
5-205.03 Effect of Ratification

The State shall be entitled to any damages it carepunder any theory including, but not limited to
contract and tort regardless of its ratificationl affirmation of the contract.
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CHAPTER 6

ETHICSIN CONTRACTING FOR PERSONAL AND PROFESSIONAL SERVICES

INTRODUCTION:

This chapter is intended to be applied in conjumctvith and shall not be considered as superseding
any laws or regulations administered and enforgatid State Ethics Commission. Please refer to
Mississippi Code Annotated 88 25-4-101 through 2B for applicable statutes.

6-101 DEFINITIONSOF TERMSUSED IN THISCHAPTER

(a) Confidential Information means any information which is available to an keyge only
because of the employee's status as an employbe &tate of Mississippi and is not a
matter of public knowledge or available to the peibh request.

(b) Conspicuously means written in such special or distinctive fornpaint, or manner that a
reasonable person against whom it is to operathtdadhave noticed it.

(c) Direct or Indirect Participation means involvement through decision, approval,
disapproval, recommendation, preparation of antyqgéar purchase request, influencing the
content of any specification or procurement stathdeendering of advice, investigation,
auditing, or in any other advisory capacity.

(d) Financial Interest means:
(2) ownership of any interest or involvement in aalationship from which, or as a
result of which, a person within the past yearieagived, or is presently or in the

future entitled to receive, monetary compensatiomaterial gratuity;

(2) ownership of such interest in any propertyroy lausiness or income received from
any property or business as may be specified bizthies Commission; or,

3) holding a position in a business such as aicesff director, trustee, partner,
employee, or the like, or holding any position cimagement.

(e) Gratuity means a payment, loan, subscription, advance,sdegiomoney, services, or
anything of more than nominal value, present ornpsed, unless consideration of
substantially equal or greater value is received.

(H I'mmediate Family means a spouse, children, parents, brothers staissiand such other
relatives as may be designated by the Ethics Cosnonis
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(g) Official Responsibility means direct administrative or operating authprithether
intermediate or final, either exercisable alonavih others, either personally or through
subordinates, to approve, disapprove, or otherdirget Mississippi action.

(h) Purchase Request means that document whereby a using agency reghest contract be
entered into for a specified need, and may inclbdeis not limited to, the description of the
requested service, expected length of servicegr@itfor evaluation, and information
supplied for the making of any written determinatrequired by this Code.

() BonaFide Employee means a person employed by a prospective contraatibsubject to
the prospective contractor's supervision and cbagdo the time, place, and manner of
performance, who neither exerts nor proposes ta grproper influence to solicit or obtain
Mississippi contracts. In determining whether adotde employment relationship exists,
the following factors should be considered:

(2) whether the employment is continuous;

(2) whether the person is subject to the supenvisiod control of the prospective
contractor;

3) whether the size of any contingent fee is reabte in relation to the service
performed,;

4) whether the method of payment of the contibégmis customary in the trade; and,
(5) whether the person is employed solely by tlspective contractor.

() BonaFideEstablished Commercial Selling Agency means a business that neither exerts
nor proposes to exert improper influence to soticiibtain public contracts. In determining
whether a business is a bona fide established coorahselling business, the following

factors should be considered:

(2) whether the business is one which has eithem betive for a considerable period
of time or is presently a going concern andkslyi to continue as such,;

(2) whether the business uses its own name antamacterized by the customary
indicia of the conduct of a regular business;

3) the degree to which the business’ activitiesdirected toward the solicitation of
contracts of the State;

(4) whether the size of any contingent fee is geable in relation to the services
performed; and,

5) whether the method of payment of the contindesats customary in the trade.
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(k) Business Employee means a person, whether compensated or not, wfarps personal
services for a business.

() Employee, as defined in Section 1-201 (Definitions, Empleyés hereinafter referred to as
“Mississippi Employee." As used throughout thistem, the term "Mississippi Employee”
shall include:

(2) a person elected to a Mississippi office;

(2) a non-elected person, whether appointed octseléhrough a personnel selection
procedure, receiving a salary, wages, or other emsgition from the State; and,

3) a non-compensated or minimally compensatedpesho is performing personal
services for the State.

The term "Mississippi Employee" does not inclugeesson who, as an independent contractor, or
contract worker as defined in Mississippi Code Amated § 25-9-120 (1) performs professional,
scientific, technical, or advisory service for atstagency and who receives a fee, honorarium, or
similar consideration for the services performed.

6-201 STATEMENT OF POLICY

Public employment is a public trust. It is theipglof the State of Mississippi to promote and
balance the objective of protecting governmentgntg and the objective of facilitating the
recruitment and retention of personnel needed bByState. Such policy is implemented by
prescribing essential standards of ethical congithbut creating unnecessary obstacles to entering
public service. Public employees must dischargar thuties impartially so as to assure fair
competitive access to governmental procuremergdyyansible contractors. Moreover, they should
conduct themselves in such a manner as to fostdicpronfidence in the integrity of the State
procurement organization. Additionally, Mississigiode Annotated § 25-4-101 states that “the
legislature declares that elective and public efiad employment is a public trust and any eftort t
realize personal gain through official conduct,estthan as provided by law, or as a natural
consequence of the employment or position, is Eatiem of that trust. Therefore, public servants
shall endeavor to pursue a course of conduct whiltimot raise suspicion among the public that
they are likely to be engaged in acts that areiofatron of this trust and which will not reflect
unfavorably upon the state and local governmeni®”achieve the purpose of this chapter, it is
essential that those doing business with the $faississippi also observe the ethical standards
prescribed herein.

6-202 GENERAL STANDARDSOF ETHICAL CONDUCT
(a) General Ethical Standardsfor Employees.

Any attempt to realize personal gain through pubhtployment by conduct inconsistent
with the proper discharge of the employee’s dusiesbreach of a public trust. In order to
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fulfill this general prescribed standard, employerst also meet the specific standards set
forth in the remaining sections of this chapter.

(b) General Ethical Standardsfor Non-Employees.
Any effort to influence any public employee, or tractor with the State, to breach the
standards of ethical conduct set forth in thisisacand the remaining sections of this

chapter is also a breach of ethical standards.

NOTE: The head of each governmental body or suchialfSalesignee is encouraged to explain
and to discuss at least annually with such offisiamployees the provisions of these regulations.

6-203 EMPLOYEE CONFLICT OF INTEREST

(a) Conflict of Interest.
It shall be a breach of ethical standards for angleyee to participate directly or indirectly

in a procurement when the employee knows that:

(1) the employee or any member of the employeasadiate family has a financial
interest pertaining to the procurement;

(2) a business or organization in which the emmoge any member of the employee's
immediate family, has a financial interest pertagnio the procurement; or,

3) any other person, business, or organization witom the employee or any member
of the employee's immediate family is negotiating&s an arrangement concerning
prospective employment is involved in the procureine

(b) Discovery of Actual or Potential Conflict of Interest, Disqualification, and Waiver.
Upon discovery of an actual or potential confliciterest, an employee shall promptly file
a written statement of disqualification and shathdraw from further participation in the
transaction involved. The employee shall, at #reestime, apply to the Ethics Commission
for an official advisory opinion as to what furthgarticipation, if any, the employee may
have in the transaction.

(c) Notice.
Notice of this prohibition shall be provided in aogance with official opinions promulgated

by the Ethics Commission.

NOTE: Section 6-203 (Employee Conflict of Interestjers instances in which a state employee
involved in procurement is actively negotiating énployment with a contractor or prospective
contractor. Such an employee must disqualify Hfraslerself from participation in a procurement
involving such contractor or prospective contractord apply to the Ethics Commission for an
official opinion of the statutory conflict of intst prohibition relating to that procurement. Qffe

of employment under certain circumstances maylssgratuities which are prohibited by Section

6-204.
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6-204 GRATUITIES

It shall be a breach of this regulation for anysperto offer, give, or agree to give any employee o
former employee, or for any employee or former eygé to solicit, demand, accept, or agree to
accept from another person, a gratuity or an affemployment in connection with any decision,
approval, disapproval, recommendation, or prepamatf any part of a program requirement or a
purchase request. It shall further be a breachafyr person to influence the content of any
specification or procurement standard, renderingdefce, investigation, auditing, or in any other
advisory capacity in any proceeding or applicatimyuest for ruling, determination, claim or
controversy, or other particular matter, pertairtmgny program requirement or proposal therefor
through the offering or giving of a gratuity. Theohibition against gratuities prescribed in this
section shall be conspicuously set forth in evenytact and solicitation therefor.

6-204.01 Gratuities Prohibition
6-204.01.1 Relationship of Gratuity

In addition, the gratuity or offer of employment shde made in relation to any proceeding or
application, request for a ruling, determinatidaira or controversy, or other particular matted an
in connection with any decision, approval, disappt, recommendation, preparation of any part of
a program requirement or a purchase request,nactiofluence the content of any specification or
procurement standard, rendering of advice, ingastin, auditing, or other advisory capacity to
constitute a breach.

6-204.01.2 Family

This prohibition extends to the giving of gratusti® anyone on the state employee's or former state
employee's behalf such as a member of that empsoyemediate family.

6-204.02 When Prohibition Against Gratuities Not Applicable
Section 6-204 (Gratuities) does not prohibit:

(a) the solicitation or acceptance of anything of manevalue from a friend, parent, spouse,
child, or other close relative when the circumsesmmake it clear that the motivation for the
transaction is unrelated to any procurement orqarngequirement with the State and is
based upon a personal or family relationship;

(b) the participation in the activities of, or the gut@ce of an award for, a meritorious public
contribution or achievement from a charitable,gielus, professional, social, or fraternal
organization, or from a nonprofit educational, eatronal, public service, or civic
organization;
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(c) acceptance only on current customary terms of @ieasf a loan from a bank or other
financial institution for proper and usual actiggi of state employees, such as home
mortgage loans; or,

(d) acceptance of unsolicited advertising productsamptional material, such as pens, pencils,
note pads, calendars, and other such items.

6-204.03 Contract Clause

The following clause shall be conspicuously sethfan every contract and solicitation therefor
requiring Personal Service Contract Review Boapt@aml:

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contractor represents thdias not violated, is not violating, and promises
that it will not violate the prohibition againstgtuities set forth in Section 6-204 (Gratuitiesjlo#
Mississippi Personal Service Contract Procuremeggjiations.

6-205 PROHIBITION AGAINST CONTINGENT FEES

(a) Contingent Fees. It shall be a breach of ethical standards foergon to be retained, or to
retain a person, to solicit or secure a state aohtipon an agreement or understanding for a
commission, percentage, brokerage, or contingentuigless such an arrangement is fully
disclosed in writing.

(b) Representation of Contractor. Every person, before being awarded a stateadnshall
represent, in writing, that such person has naimetl anyone in violation of subsection (a)
of this section. Failure to do so constitutesembh of ethical standards.

(c) Contract Clause. The representation prescribed in subsectionf(H)is section shall be
conspicuously set forth in every contract and #alion therefor.

6-205.01 I nfluence Peddling

The prohibition in Section 6-205 (Prohibition Agsiir€ontingent Fees) covers influence peddling
and particularly that which might occur when a ferratate official is hired on a contingent basis by
a business seeking state contracts.

6-205.02 Relationship of Commercial Selling Businessto the Prospective Contractor

The relationship between a bona fide establishethoercial selling business and the prospective
contractor should be characterized by the following

(a) the fees charged by the business are commensuititehe nature and extent of the
business’s services actually rendered to the potispecontractor;
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(b) the business has adequate knowledge of the serfvibe prospective contractor which it
represents to judge whether the item may be abigetet the state’s requirements; and,

(c) the relationship between the business and the @ctisp contractor is or is contemplated to
be continuing.

6-205.03 Improper Influence

A business employee or a commercial selling busisbsuld be conclusively presumed not to
be bona fide if the Ethics Commission determines itmproper influence has been or is being
used to secure a state contract.

6-205.04 Solicitation Clause

Every solicitation for a service shall conspicugwst forth the following provision to be completed
and submitted with every prospective contractoidsdo proposal for those contracts which require
PSCRB approval:

PROSPECTIVE CONTRACTOR’S REPRESENTATION REGARDINGANTINGENT FEES
The prospective contractor represents as a paduah contractor’s bid or proposal that such
contractor has/has not (use applicable word or wirdetained any person or agency on a
percentage, commission, or other contingent arramgat to secure this contract.

6-205.05 Information on Contingent Fees

Any prospective contractor who has completed thes# set forth in Section 6-205.04 (Solicitation
Clause) in the affirmative and is the apparentlgcegsful bidder or offeror shall submit the

following information:

(a) the full name and business address of the busmrepgrson retained, and the type of
business organization;

(b) the relationship of the business or person to thegective contractor;
(c) the terms of the retention agreement or a copydf sgreement;
(d) if such person is a business employee:

1) the duration of employment;

(2) whether that employee is on the contractonigghfor purposes of social security
and federal income tax withholding; and,
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3) whether that employee represents other busseand, if so, the names and
addresses of such businesses;

(e) whether the business or person represents theqmtdgp contractor on:
(2) both government and commercial business;
(2) only government business; or,
(3) only the present contract;

() the extent of the duties of the business or persod,

(9) the length of time the business or person has éegaged in a particular type of work and
has performed this type of work for the contractor.

6-205.06 Contract Clause

The following clause shall be conspicuously sethfan every contract and solicitation therefor
requiring PSCRB approval:

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retaiagubrson to solicit or secure a State contract upon
an agreement or understanding for a commissior;gr@nge, brokerage, or contingent fee, except
as disclosed in the contractor’s bid or proposal.

6-206 RESTRICTION ON EMPLOYMENT OF PRESENT EMPLOYEES

Except as may be permitted by regulations or rslimighe Ethics Commission, it shall be a breach
of ethical standards for any employee who is padiing directly or indirectly in the procurement
process to become or be, while such an employe@niployee of any person contracting with the
governmental body by whom the employee is employettiitionally, Mississippi Code Annotated

8§ 25-4-105 (3)(a) states that “no public servéualldbe a contractor, subcontractor or vendor with
the governmental entity of which he is a membéiicef, employee or agent, other than in his
contract of employment; or have a material finanaigrest in any business which is a contractor,
subcontractor or vendor with the governmental gofitvhich he is a member, officer, employee or
agent except as may be permitted by MississippeCathotated § 25-4-105 (4)(d).

6-207 RESTRICTION ON FORMER EMPLOYEESIN MATTERSCONNECTED WITH
THEIR FORMER DUTIES

(a) It shall be a breach of ethical standards for amgnér employee knowingly to act as a
principal, or as an agent for anyone other tharStiage in connection with any:
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Q) judicial or other proceeding, application, regifor a ruling, or other determinations;
(2) contract;

(3) claim; or,

(4) charge or controversy;

in which the employee participated personally argstgantially through decision, approval,
disapproval, recommendation, rendering of advioeestigation, or otherwise while an
employee, where the State is a party or has atdirecsubstantial interest.

(b) It shall be a breach of ethical standards for amynér employee, within one year after
cessation of the former employee’s official resploifis/, knowingly to act as a principal, or
an agent for anyone other than the state, in céiomewith any:

Q) judicial or other proceeding, application,uest for a ruling, or other determination;

(2) contract;

3) claim; or,

(4) charge or controversy;

in matters which were within the former employesfgial responsibility, where the State is

a party or has a direct or substantial interesidittonally, Mississippi Code Annotated 8§ 25-

4-105 (3)(e) states that “no public servant shaiform any service for any compensation
for any person or business after termination offffise or employment in relation to any

case, decision, proceeding or application witheesi which he was directly concerned or

in which he personally participated during the peérof his service or employment.”

6-208 DISQUALIFICATION OF BUSINESSWHEN ANEMPLOYEE HASA FINANCIAL
INTEREST

It shall be a breach of ethical standards for anfess in which an employee has a financial interest
knowingly to act as a principal, or as an agenafgrone other than the state, in connection wih an

(a) judicial or other proceeding, application, requesta ruling, or other determination;
(b) contract;
(c) claim; or,

(d) charge or controversy;
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in which the employee either participates persgraaid substantially through decision, approval,
disapproval, recommendation, the rendering of agjviovestigation, or otherwise, or which is the
subject of the employee’s official responsibilityhere the state is a party or has a direct and
substantial interest.

6-210 RESTRICTION ON EMPLOYEESPURCHASING UNDER TERMSOF A STATE
CONTRACT

Mississippi Code Annotated 8 25-4-105 (1) statis, Jublic servant shall use his official position
to obtain pecuniary benefit for himself other thia&t compensation provided for by law, or to obtain
pecuniary benefit for any relative or any businggh which he is associated.”

In layman's terms, this means that anyone purchasgrnvices is free to negotiate the best price
possible with the seller but any attempt to tiedhle to a state contract based upon employmedmnt wit
a governmental entity could be considered to belation of the ethics law.

6-211 USE OF CONFIDENTIAL INFORMATION

It shall be a breach of ethical standards for anpleyee or former employee knowingly to use
confidential information for actual or anticipatpdrsonal gain, or for the actual or anticipated
personal gain of any other person. Additionallysaitsippi Code Annotated 8§ 25-4-105 (5) states
that “no person may intentionally usedisclose information gained in the course dfyoreason of
his official position or employment as a public\eertt in any way that could result in pecuniary
benefit for himself, any relative, or any othergmar, if the information has not been communicated
to the public or is not public information.”
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CHAPTER 7
7-101 GENERAL PROVISIONS

This chapter provides the administrative proceddioessubmitting required documentation to
implement state agency contract requests for palsservices. For the purposes of these
procedures, a service contract is defined as aeaggnt for the provision of services between an
agency under the purview of the MSPB (unless exdropt the PSCRB) and a provider of the
services.

7-102 PROCEDURESFOR PROCUREMENT

Pursuant to the provisions of the previous chaptétbese regulations, the total amount of the
contract shall be used to determine the approppateedures for procurement of services as
follows:

(a) Service contracts for $50,000 or less may be pezténrom any source following agency
rules and regulations;

(b) Service contracts greater than $50,000 and noteelkog $100,000 may be procured
from the lowest acceptable bidder after obtainimge written quotes in conformity with
the small purchases provisions of the regulations;

(c) Service contracts over $100,000 may be procurenh filee lowest bidder or the best
proposal after advertising and soliciting for badsproposals in accordance with PSCRB
regulations, and subject to approval by the PSCRB;

(d) If the cumulative total of multiple service conttmbetween an agency and one vendor
exceed $100,000 then SPAHRS will automatically eaihie contract to the PSCRB for
approval;

(e) Procedures and regulations regarding sole-sourmeuprment are addressed in 3-205;
and,

() Procedures and regulations regarding emergencyoent are addressed in 3-206.

7-103 PRE-REVIEW OF INVITATIONS FOR BIDS AND REQUESTS FOR
PROPOSALS

An Invitation for Bid (hereafter “IFB”) or Requekir Proposal (hereafter “RFP”) for a contract

under the purview of the PSCRB may be electronicallbmitted to the PSCRB staff for
consultant review prior to advertisement or isseandhe PSCRB staff will review the IFB or
RFP specifically to evaluate compliance with theCR8 regulations. The PSCRB consultant
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will notify the agency of necessary and/or suggesteanges. Responsibility for all IFB and
RFP content rests with the agency. Approval of 8@ or RFP by PSCRB staff does not
guarantee approval of the contract by the PSCRBengies are encouraged to allow as much
time in advance of advertisement as possible figr rdéview. The PSCRB staff will require a
minimum of five working days for review of an IFB BFP packet which totals 50 pages or less
(including attachments) and seven working daysduiew of a packet of more than 50 pages.

7-104 SUBMISSION DEADLINES

The PSCRB will hold one regularly scheduled meetimg second Thursday of every month,
unless a special meeting is called by the PSCRBr@ha. Notice of meetings may be found
posted on the bulletin board located on the fil@rflobby of the MSPB building, the MSPB
website, or by calling the PSCRB office (601-359-Bp All contract packets must be submitted
for approval in SPAHRS and by electronic submisdiorough the PSCRB’s E-Application
system, in their entirety. Submission to PSCRB tnlgsat least 15 working days prior to the
scheduled PSCRB meeting date in order to be camsider placement on the agenda for board
action; however, if an IFB or RFP has been preewged by the PSCRB staff as provided in 7-
103, the electronic submission to PSCRB may be di&ing days prior to the meeting.

7-105 DEADLINE EXCEPTION REQUESTS

A request for exception to the 15 day submissioadtiee (or the 10 day deadline for
preapproved IFB’'s and RFP’s) must be submitted iiting directly to the Chairman of the
PSCRB (MSPB Executive Director) and must contaithetailed account of the circumstances
justifying the exception. The written request mbstsigned by the Agency Head. All such
exception requests must be approved by the Chajrimdns or her discretion, in order for the
proposed contract to be placed on the agenda éonéixt PSCRB meeting. Submission of a
request for deadline exception does not guararié@ement on the agenda.

7-106 REGULATORY BOARD APPROVAL

For contracts under the purview of the PSCRB, thetract and the supporting procurement
information should first be submitted to the appraje regulatory board (if required by the
procuring agency’s rules) prior to submission te BSCRB. If the agency’s regulatory board

authorizes the agency to proceed with the procunentBen the agency should submit the
contract and supporting procurement informatiotheoPSCRB for approval.

7-107 NEW REQUEST

A new request shall be defined as the initial swsion of a contract for the performance of
specified contractual services.

7-108 RENEWALS

A request to renew an existing PSCRB-approved aontfor the next fiscal year is to be
electronically submitted to PSCRB no later than May, along with all supporting
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documentation. If approval by an appropriate rauly board is required, such approval must
be obtained in sufficient time for the May 15 PSCRB®&adline to be met. Any request for
exception to this deadline must follow the samecedore as outlined in 7-105 (Deadline
Exception Requests). Spending authority for therexu term of the contract should be
requested. Authority for any optional renewal gesinould be requested when the contract is
renewed.

7-109 MODIFICATIONS

A request to modify an existing PSCRB-approved @mttis to be submitted to the PSCRB at
least 15 working days prior to a PSCRB meeting ddtieh precedes the modification effective
date. Any request for exception to this deadlinssinfiollow the same procedure as outlined in 7-
105 (Deadline Exception Requests). Modificatiohallsnot grant extra compensation, fee, or
allowance to any contractor after service is reedesr contract is made, unless compensated
within the contract itself or unless the scopeaige is increased. The extension of a contract
is considered a modification wherein the specifiedtractual services have not been completed
by the end date stipulated in the original termghefcontract. Modifications cannot be made to
expired contracts.

7-110 EMERGENCY CONTRACTS

Emergency contracts will be reviewed by PSCRB d@fftechnical compliance and the staff

will notify the agency of any problems found; howeyvit is the responsibility of the agency to

correct any errors. Emergency contracts will bespnted to the PSCRB at its regular meeting
and will be included in the minutes of said meetimgt no action is required by the PSCRB as to
these contracts. This provision is not intendeg@revent the PSCRB from making a report as
provided in 3-602.01 (Statutory Authority to Audigr to take other action as deemed
appropriate.

7-111 PROTEST DOCUMENTS

Agencies shall submit, with their contract approvedjuest, documentation signed by their
executive director, agency head, or his or hergthes certifying that adequate time to protest
has been given to all prospective contractors hatiro protests or potential protests are known
to the agency or any agency employees. If a pradeknown, the agency shall disclose the
subject matter of the protest, state whether theept has been resolved, and explain the
agency’s determination concerning the protest.

7-112 UTILIZATION OF STATE PROPERTY BY CONTRACTOR
If a contractor will be utilizing State propertyffice space, equipment, etc.) for the provision of
services, the procuring agency shall submit a ewnithotification to the Bond Commission

explaining the property to be used. A copy of tatser must be submitted to the PSCRB as part
of the procurement packet.
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7-113 TRANSFER OF SPENDING AUTHORITY

An agency wishing to transfer contract spendindgnautly from one fiscal year to the next must
do so prior to the end of the fiscal year (June 3B)I necessary spending authority must be
encumbered by the end of the fiscal year as redjlnyeState law. PASM table dates will not be
modified to allow for the encumbrance of additioaathority after the fiscal year has expired.

7-114 EXECUTED CONTRACTS

After approval of a contract by the PSCRB, the mmitmay be executed by the agency and
vendor and a copy of the executed contract musléaronically submitted to the PSCRB as
soon as practicable. The executed contract mugtdmtical to the proposed contract approved
by the PSCRB. If a change is to be made to th&acafter approval by the PSCRB but before
execution, the change must be brought before ti@RBSor approval.

7-115 SPAHRS PROCEDURESFOR PSCRB CONTRACTS

7-115.01 Entering Contract Information in SPAHRS: An agency should enter complete
contract information into the SPAHRS system anddnait it electronically to the PSCRB for
review. The Request for Contract Personnel Sesviggproval form must be completed in full,
following all applicable requirements by the Int@riRevenue Code to determine contract type,
all DFA requirements for vendor codes, social sé&gumumbers and commodity codes, and all
PSCRB requirements detailed in thdississippi Personal Service Contract Rules and
Regulations. Only one contract service type may be entered dacheequest. Agencies must
submit necessary vendor codes with vendor numhalssecurity number in SPAHRS.

7-115.02 Requests to Modify: Requests to modify the terms of previously PSCRBrayed
contracts are to be resubmitted to the appropregalatory board (if applicable) and approved
by that board prior to submission to the PSCRB.ongl with the amendment modifying the
original contract terms, the approved SPAHRS emingt also be modified.

7-115.03 Terminations: Agencies must notify the PSCRB upon terminationpagviously
approved contracts for personal services or theptetion of the performance of services prior
to the original terms of the contract (expiraticaate. The spending authority request should be
modified to reflect the total dollar amount expethderhis modification must be transmitted to
the PSCRB for approval. After approval of the nfiedi amount, a termination date should be
entered into SPAHRS. The original approved en@ damains the end date approved by the
PSCRB. A termination date is entered in the “Teation Date” field in SPAHRS.

7-115.04 Options to Renew: Options to renew which are not exercised by thenegevill be
treated as a termination by the PSCRB.
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APPENDIX A

AGENCY NO. AGENCY NAME MASTER NO.
071 Attorney General 071
111 Secretary of State 111
155 Audit Department 155
160 Personnel Board 160
103 Division of Budget & Policy Development 161
131 Office of Administrative Services 161
161 Finance and Administration 161
162 Division of Support Services 161
163 Office of Tort Claims 161
171 Treasury — State 171
172 Treasury — MPACT 171
173 Health Care Expendable Fund Board 171
174 MS Affordable College Savings Plan 171
181 Tax Commission 181
183 Gaming Commission 183
201 Ed. Dept. Consolidated Education Programs 201
203 Ed. Dept. Minimum Program 201
206 Ed. Dept. Vocational & Technical 201
231 Blind School 201
232 Deaf School 201
233 Blind & Deaf School 201
245 Library Commission 245
247 ETV Authority 247
301 Health Board 301
134 Division of Spinal Cord and Health 330
139 Special Disability Program 330
331 Office of Vocational Rehab 330
333 Office of Disability Det Services 330
334 Office of SP Services for Ind. With Disability 330
349 DRS. Support Services 330
653 Div. Of Voc. Rehab For The Blind 330
371 Mental Health Department 371
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AGENCY NO. AGENCY NAME MASTER NO.
372 East MS State Hospital Mental Health 371
373 Ellisville State School — Mental Health 371
374 Mississippi State Hospital 371
377 Ellisville School Farm 371
379 Drug & Alcohol Section 371
381 Boswell Regional Center 371
385 North MS Regional Center 371
389 Central MS Residential Service 371
391 South MS State Hospital 371
392 Juvenile Rehab Facility Center 371
393 Specialized Treatment Facility 371
386 Hudspeth Regional Center 371
387 So. MS Regional Center 371
388 North MS State Hospital 371
401 Agriculture & Commerce Department 401
405 Plant Industry Div — Agriculture & Commerce 401
408 Farmers Central Market — Agriculture & Comm. 401
4012 Agriculture 7 Commerce — Grain Division 401
105 Division of Community Development 411
411 Mississippi Development Authority 411
414 MDA — Division of Support Services 411
427 Agriculture & Commerce — Animal Health Board 427
430 Fair Commission 430
450 Department of Marine Resources 450
451 Forestry Commission 451
454 MS Institute for Forest Inventory 451
460 Wildlife and Fisheries 468
462 Wildlife Cons - Museum Natural Science 468
468 Wildlife and Fisheries 468
470 Parks and Recreation 468
471 Department of Environmental Quality 471
473 Office of Geology and Energy 471
474 Office of Land and Water 471
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AGENCY NO. AGENCY NAME MASTER NO.
4/¢ Office of Pollution Contrc 471
472 Grand Gulf Military Monument Comm. 472
475 Archives and History 475
480 Pat Harrison Waterway District 480
482 Pearl River Basin Development District 482
487 Pearl River Valley Water Supply District 487
488 Tombigbee River Valley Water Management 488
491 Oil & Gas Board 491
497 Soil & Water Conservation Commission 497
500 Insurance Department 500
502 State Fire Academy 500
510 Banking & Consumer Finance - CFF 511
511 Banking 7 Consumer Finance Department 511
530 Public Employees Retirement System 530
551 Corrections Department - Institutions 551
557 Corrections - Medical Services 551
558 Corrections - Farming Operations 551
559 Parole Board 551
601 Department of Information Tech Services 601
571 Office of Youth Services 650
647 Jobs Program 650
648 Child Support 650
649 DHS - Division of Support Services 650
651 Office of Economic Assistance/Community Service 650
652 Division of Employment and Training 650
660 Division of Aging and Adult Services 650
661 Division of Community Services 650
662 Office of Social Services 650
663 Division of Social Services Block Grant 650
664 Division of Children and Youth 650
667 Welfare Restructuring Program 650
665 Medicaid Division 665
671 Employment Security Commission 671
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AGENCY NO. AGENCY NAME MASTER NO.
67z Workers Compensation Commiss 67z
107 Division of Public Safety Planning 711
127 Public Safety Council on Aging 711
711 Division of Safety Patrol 711
712 DPS — Division of Support Services 711
713 Division of Crime Laboratories 711
714 Div of Law Enforce Training Academy 711
740 Division of Medical Examiner 711
742 Office of Law Standards & Training 711
743 DPS Emergency Telecommunications 711
744 County Jail Standards & Training 711
718 Narcotics Bureau 711
731 Veterans Affairs Board 731
734 Veterans’ Home Purchase Board 734
811 Public Service Commission 811
812 Public Utilities Staff 812
824 Dental Examiners Board 824
825 Agricultural Aviation Board 825
828 Board of Physical Therapy 828
829 Medical Licensure Board 829
830 Cosmetology Board 830
831 Real Estate Appraiser License & Cert. Board 831
832 Real Estate Commission 832
833 Funeral Services Board 833
834 Public Contractors Board 834
836 Nursing Home Administrators Board 836
838 Nursing Board 838
839 Motor Vehicle Commission 839
840 Barber Examiners Board 840
841 Public Accountancy Board 841
842 Professional Engineers & Land Surveyors 842
843 Athletic Commission 843
845 Pharmacy Board 845
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AGENCY NO. AGENCY NAME MASTER NO.
84t Architecture and Landscape Bo 84t
860 Veterans Memorial Stadium 161
865 Arts Commission 865
866 MS Auctioneers Commission 866
7210 Emergency Management Agency 7210
867 Board of Registered Professional Geologists 867
868 Board of Social Workers & Marriage/Family Therapis] 868
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APPENDIX B

Request for Proposal
To Provide A
Professional Consultant

Mississippi State Personnel Board
301 North Lamar Street
Jackson, MS 39201
RFP NO. 98-02-SPB
Contact Person: John Smith

601-999-9999
Fax Number: 601-999-9999
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MISSISSIPPI STATE PERSONNEL BOARD
301 North Lamar Street, Suite 100, Jackson, MS 291
(601) 359-6517

INVITATION:  Written proposals subject to the conditions hestated and attached hereto,
will be received at this office until Thursday, M&y2010, at 2:00 p.m. local time for furnishing
the services as described below for the Mississigie Personnel Board.

DESCRIPTION: The Mississippi State Personnel Board (SPB) iglherequesting written
proposals to provide a professional consultant.

The Mississippi State Personnel Board will recepreposals from firms having specific
experience and qualifications in the area idemtifia the solicitation. For consideration,
proposals for the project must contain evidencehef firm's experience and abilities in the
specified area and other disciplines directly ezlato the proposed service. Other information
required by the Mississippi State Personnel Boaag be included elsewhere in the solicitation.
Unless otherwise stated, all offerors shall proypdsfiles and resume’s of the staff to be assigned
to the project, references, illustrative exampléssimilar work performed, and any other
information that clearly demonstrates the offerexpertise in the area of the solicitation.

A selection committee shall review and evaluataeglies. The selection committee will have
only the response to the solicitation to reviewdelection of finalists. It is, therefore, imparta
that respondents emphasize specific informatiortinest to the work. Evaluation of the
responses will be based on the following criteria:

A. The overall quality of the proposed plan for fpeming the required services--the plan
should reflect an understanding of the project mmabjectives. Consideration will be
given to the completeness of the response to tbefgprequirements of the solicitation.
(Critical)

B. Proposer's ability to provide the required seesias reflected/evidenced by qualifications
(education, experience, etc.). This includes thkty of the proposer to provide a work
product that is legally defensible(Very | mportant)

C. The personnel, equipment, facilities, and financesources to perform the services
currently available or demonstrated to be madelavai at the time of contracting.
(Important)

D. A record of past performance of similar workCritical)

E. Price. (Important)
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Inquires regarding this Request for Proposal Proposals and attachments must be submitted

must be directed to: to:
John Smith, (TITLE) Jim Smith, (TITLE)
MS State Personnel Board MS State Personnel Board
301 N. Lamar Street 301 N. Lamar Street
301 Building, Suite 100 301 Building, Suite 100
Jackson, MS 39201 Jackson, MS 39201
(601) 999-9999 (601) 999-9999
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MISSISSIPPI STATE PERSONNEL BOARD
301 NORTH LAMAR STREET, 301 BUILDING, SUITE 100
JACKSON, MISSISSIPPI 39201

SPECIFICATIONS, TERMS AND CONDITIONS FOR PROFESSIONAL
CONSULTING SERVICES

General Statement:

The Mississippi State Personnel Board (hereafteresiones “MSPB”), in order to ensure
that selection procedures for screening applicdmtsjobs with the state service in
Mississippi are job related and legally defensiideajesirous of securing the services of a
professional consultant. Additional information ymae obtained by written request to
Jim Smith, MS State Personnel Board, 301 N. Lant@et 301 Building, Suite 100,
Jackson, MS 39201.

Detailed Minimum Specifications:

Devise a written proposal that will ensure thatesgbn procedures for screening
applicants for jobs with the state service of Misgipi are job related and legally
defensible. All information, results, conclusiossjdies and other data arising out of the
consultant's performance may be utilized by theegtalitigation. The written proposal
should be such that it clearly and fully explaimsvtthe consultant will:

(1) provide expertise in conjunction with the deyghent of valid job descriptions
with essential functions in compliance with feddaal, specifically, the Americans
with Disabilities Act (ADA);

(2) provide job related minimum qualifications fob classes selected or identified by
the Mississippi State Personnel Board and providecammendation on the
continued utilization of tests, where applicalreassociation with these job related
minimum qualifications;

3) provide professionally developed job descripsiowith job related minimum
qualifications and essential functions in complanwith federal law, with
necessary documentation as professionally apptepriar establishing job
relatedness; and,

(4) provide job class specifications in both haogyc (paper) and electronic formats
(The State Personnel Board uses Microsoft Wordfatabe to maintain its current
job class specifications documents. Special featof Word are used to format
the documents. The consultant submitting the palpwill be required to provide
electronic files in the format specified by the Mssippi State Personnel Board.
Special formatting codes, file haming conventicars] other instructions will be
provided to the consultant at the time of the awaAts an option, the consultant's
proposal should provide provision dll documentation in PDF format.
Electronic files are to be provided in Microsoft Wland PDF format.).
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The price submitted shall reflect a total cost &ach successfully completed job
description provided for each job class, specifyhmgtotal number of job descriptions that
the consultant can successfully complete no ldt@n May 31 of each fiscal year. The
MSPB staff will provide the consultant with lis@dentifying the specific job classes for
which these services are to be performed. Conmpjetedescriptions must be delivered
to MSPB for review as follows:

(2) The first batch must be delivered no laternthidoree months after the
commencement of the contract with a minimum of @b gescriptions being
submitted for review.

(2) All other batches must be delivered each mémgheafter with a minimum of 17
job descriptions being submitted for review eacmtho

The period of performance of this service is facél years 2011 through 2013 (July 1,
2010 - June 30, 2013). The contract is renewatrla period of two years for fiscal year
2014 - 2015 conditioned upon the receipt of stated$ and satisfactory performance
during prior fiscal years as determined by theeSRarsonnel Director.

CONSULTANT'S WRITTEN PROPOSAL SHALL CONTAIN THE FOLLOWING
MINIMUM INFORMATION:

Q) name of consultant, location of consultantim@pal place of business, and the
place of performance of the proposed contract,

(2) age of consultant's business and the averagweof employees over the past
three (3) years;

3) resume'’ listing abilities, qualifications angerience of all individuals who will be
assigned to provide the required services;

4) listing of three contracts under which servisesilar in scope, size, or discipline
were performed or undertaken, including at least (@) references for current
contracts or those awarded during the past thiege@s (On a proposal form, list
three (3) projects to include the names and adesesisthe projects, the scope of
the project, and the names and telephone numbetiseotlients for reference
purposes. All information on the proposal form s completed. Incomplete
or unsigned proposal forms will be rejected.);

(5) a plan giving as much detail as is practicgllaxing how the services will be
performed; and,

(6) an estimate of price.
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INSURANCE REQUIREMENTS

The successful offeror/proposer will be requiredptocure and maintain errors and
omissions/professional liability coverage in theoamt of:

$250,000 per occurrence for Fiscal Year 2011,

$250,000 per occurrence for Fiscal Year 2012;

$250,000 per occurrence for Fiscal Year 2013;

$500,000 per occurrence for Fiscal Year 2014; and,

$500,000 per occurrence for Fiscal Year 2015 (pledirenewal option is exercised); and
offer proof of such coverage. Prior to the exegubbthe contract, proof of such coverage
shall be provided. Should the certificate expireirty the term of the contract, it is the
responsibility of the vendor to provide copiesloé turrent insurance certificate.
RENEWAL OF CONTRACTS

The contract may be renewed at the discretion efatliency upon written notice to the
contractor at least 6@ays prior to the contract anniversary date fpeaod of one year
under the same prices, terms, and conditions #eiariginal contract. The total number

of renewal years permitted shall not exceed two.

COMPENSATION FOR SERVICES WILL BE IN THE FORM O F A FIRM FIXED
PRICE AGREEMENT

REJECTION OF PROPOSALS

Proposals which do not conform to the requiremsatdorth in this RFP may be rejected
by MSPB. Proposals may be rejected for reasonshwhclude, but are not limited to, the
following:

Q) the proposal contains unauthorized amendmerite requirements of the RFP;

(2) the proposal is conditional;

3) the proposal is incomplete or contains irragties which make the proposal
indefinite or ambiguous;

4) the proposal is received late;
(5) the proposal is not signed by an authorizpdesentative of the party;

(6) the proposal contains false or misleadingestants or references; and,
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8.0

9.0

10.0

11.0

12.0

(7 the proposal does not offer to provide al/gms required by the RFP.
ACCEPTANCE OF PROPOSALS

MSPB reserves the right, in its sole discretionywsave minor irregularities in proposals.
A minor irregularity is a variation of the RFP whicoes not affect the price of the
proposal, or give one party an advantage or bemetitenjoyed by other parties, or
adversely impact the interest of MSPB. Waiversemgranted, shall in no way modify
the RFP requirements or excuse the party froncartpliance with the RFP specifications
and other contract requirements, if the party iarawd the contract.

DISPOSITION OF PROPOSALS
All submitted proposals become the property ofSkate of Mississippi.
COMPETITIVE NEGOTIATION

The bidding method to be used is that of competitiegotiation from which MSPB is
seeking the best combination of price, experiemckcality of service. Discussions may
be conducted with offerors who submit proposalemheined to be reasonably susceptible
of being selected for award. Likewise, MSPB alsserves the right to accept any
proposal as submitted for contract award, withabsgantive negotiation of offered terms,
services or prices. For these reasons, all pagiesadvised to propose their most
favorable terms initially.

RFP DOES NOT CONSTITUTE ACCEPTANCE OF OFFER

The release of the Request for Proposal does institite an acceptance of any offer, nor
does such release in any way obligate MSPB to égexwgontract with any other party.

MSPB reserves the right to accept, reject, or natgoainy or all offers on the basis of the
evaluation criteria contained within this documenthe final decision to execute a

contract with any party rests solely with MSPB.

EXCEPTIONS AND DEVIATIONS

Offerors taking exception to any part or sectiontled solicitation shall indicate such
exceptions in the proposal and shall be fully deeck. Failure to indicate any exception
will be interpreted as the offeror’s intent to cdynfully with the requirements as written.
Conditional or qualified offers, unless specifigadllowed, shall be subject to rejection in
whole or in part.

NONCONFORMING TERMS AND CONDITIONS
A proposal that includes terms and conditions whichnot conform to the terms and

conditions in the Request for Proposal is subjectjection as non-responsive. MSPB
reserves the right to permit the offeror to withvdnaonconforming terms and conditions
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16.0
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from its proposal prior to a determination by thés8issippi State Personnel Board of
non-responsiveness based on the submission of nfamoang terms and conditions.

PROPOSAL ACCEPTANCE PERIOD

The original and five (5) copies of the proposall afl attachments (six (6) copies total)
shall be signed and submitted in a sealed env@opackage tdim Smith, 301 N. Lamar
Street, 301 Building, Suite 100, Jackson, MS 39&®later than two o’clock p.m. on
Thursday, May 6, 2010. Timely submission of thepmsal is the responsibility of the
offeror. Offers received after the specified tisteall be rejected and returned to the
offeror unopened. The envelope or package shathdded with the proposal opening
date and time and the number of the request fqggsa. The time and date of receipt
shall be indicated on the envelope or package @yi8PB Business Office. Each page
of the proposal and all attachments shall be ifledtwvith the name of the offeror.

EXPENSES INCURRED IN PREPARING OFFERS

MSPB accepts no responsibility for any expensernecuby the offeror in the preparation
and presentation of an offer. Such expenses lsddlbrne exclusively by the offeror.

PROPRIETARY INFORMATION

The offeror/proposer should mark any and all pagfethe proposal considered to be
proprietary information which may remain confidahtin accordance with Section
25-61-9 and 79-23-1 of the Mississippi Code. Anggsmnot marked accordingly will be
subject to review by the general public after awarthe contract. Requests to review the
proprietary information will be handled in accordarwith applicable legal procedures.

ADDITIONAL INFORMATION

Questions about this Request for Proposal mustibmisted in writing toJohn Smithat
[301 N. Lamar Street, 301 Building, Suite 100, dack MS 39201fax number
601-999-9999. Offerors are cautioned that anyestahts made by the contact person
that materially change any portion of the RequestFfroposal shall not be relied upon
unless subsequently ratified by a formal writtereadment to the Request for Proposal.

DEBARMENT

By submitting a bid, the bidder certifies thatgtriot currently debarred from submitting
bids for contracts issued by any political subdonsor agency of the state of Mississippi
and that it is not an agent of a person or enltifif ts currently debarred from submitting
bids for contracts issued by any political subdonsor agency of the state of Mississippi.

REQUIRED CLAUSES FOR PROCUREMENT
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18.4

Acknowledgement of Amendments

Offerors shall acknowledge receipt of any amendn@rhe solicitation by signing and

returning the amendment with the proposal, by ifigng the amendment number and
date in the space provided for this purpose onpitoposal form, or by letter. The

acknowledgment must be received by the Mississjtgie Personnel Board by the time
and at the place specified for receipt of proposals

Certification of Independent Price Determinaton

The bidder certifies that the prices submitted@sponse to the solicitation have been
arrived at independently and without - for the msg of restricting competition - any
consultation, communication, or agreement with attmer bidder or competitor relating to
those prices, the intention to submit a bid, orrtrethods or factors used to calculate the
prices bid.

Prospective Contractor’'s Representation Regandg Contingent FeegTo be placed in
prospective contractor’s response bid or propgsal

The prospective contractor represents as a patici contractor’s bid or proposal that
such contractor has/has rfose applicable word or wordsgtained any person or agency
on a percentage, commission, or other contingeahgement to secure this contract.

E-Verification

Contractor represents and warrants that it wiluemsts compliance with the Mississippi
Employment Protection Act (Senate Bill 2988 frora 2008 Regular Legislative Session)
and will register and participate in the statusification system for all newly hired
employees. The term “employee” as used herein m@anperson that is hired to perform
work within the State of Mississippi. As used heréstatus verification system” means
the illegal Immigration Reform and Immigration Respibility Act of 1996 that is
operated by the United States Department of HomdeBacurity, also known as the
E-Verify Program, or any other successor electro@dfication system replacing the
E-Verify Program. Contractor agrees to maintairords of such compliance and, upon
request of the State, to provide a copy of each secification to the State. Contractor
further represents and warrants that any persagressto perform services hereafter
meets the employment eligibility requirements éframigration laws of these warranties,
the breach of which may subject Contractor to tlewing:

a) Termination of this Agreement and ineligibility fany state or public contract in
Mississippi for up to three (3) years with notidesach cancellation/termination being
made public; or,

b) The loss of any license, permit, certification tner document granted to Contractor

by an agency, department or governmental entityther right to do business in
Mississippi for up to one (1) year; or,

PSCRB Rules and Regulations (Effective 5/1/2010) 9



18.5

18.6

18.7

19.0

19.1

19.2

c) Both. In the event of such termination/cancellati@ontractor would also be liable for
any additional costs incurred by the State dueaiatact cancellation or loss of license
or permit.

E-Payment

Contractor agrees to accept all payments in Unf&ates currency via the State of
Mississippi’s electronic payment and remittanceiscleh The agency agrees to make
payment in accordance with Mississippi law on “Tiyrleayments for Purchases by Public
Bodies,” Section 31-7-301, et seq. Mississippi Cddmotated, as amended, which
generally provides for payment of undisputed am®bygtthe agency within forty-five (45)
days of receipt of invoice.

Representation Regarding Contingent Fees

The contractor represents that it has not retaagubrson to solicit or secure a State
contract upon an agreement or understanding forrargssion, percentage, brokerage, or
contingent fee, except as disclosed in the comragproposal.

Representation Regarding Gratuities

The offeror, or contractor represents that it hatsviolated, is not violating, and promises
that it will not violate the prohibition against aguities set forth in Section 7-204
(Gratuities) of the Mississippi Personal ServicentCact Procurement Regulations.

STANDARD TERMS AND CONDITIONS WHICH WILL BE IN CLUDED IN ANY
CONTRACT AWARDED FROM THIS RFP

Applicable Law

The contract shall be governed by and construadeordance with the laws of the State of
Mississippi, excluding its conflicts of laws promss, and any litigation with respect

thereto shall be brought in the courts of the stalde contractor shall comply with

applicable federal, state, and local laws and ednis.

Availability of Funds

It is expressly understood and agreed that thgatidin of the State to proceed under this
agreement is conditioned upon the appropriationfunids by the Mississippi State
Legislature and the receipt of state and/or fedewrads. If the funds anticipated for the
continuing fulfillment of the agreement are, at tamg, not forthcoming or insufficient,
either through the failure of the federal governtmenprovide funds or of the State of
Mississippi to appropriate funds or the discontmzeaor material alteration of the program
under which funds were provided or if funds are othierwise available to the state, the
state shall have the right upon ten (10) workingsdaritten notice to the contractor, to
terminate this agreement without damage, penaist, @ expenses to the state of any kind
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whatsoever. The effective date of termination Ishal as specified in the notice of
termination.

Procurement Regulations

The contract shall be governed by the applicabte/ipions of the Personal Service
Contract Review Board Regulations, a copy of whglavailable at 301 North Lamar
Street, Jackson, MS, for inspection.

Confidentiality

The contractor shall agree to assure the confidigtiof any records obtained from the
State Personnel Board as required by state andafepevacy laws. No information,
documents or other material provided to or prepasetthe contractor deemed confidential
by MSPB pursuant to state and federal privacy lahall be made available to any person
or organization without the prior approval of MSPRny liability resulting from the
wrongful disclosure of confidential information tre part of the contractor shall rest with
the contractor.

Stop Work Order

(2) Order to Stop Work The Procurement Officer of MSPB, may, by writteder to
the Contractor at any time, and without noticeny surety, require the Contractor
to stop all or any part of the work called for hystcontract. This order shall be for
a specified period not exceeding 90 days after dider is delivered to the
Contractor, unless the parties agree to any fugbhgod. Any such order shall be
identified specifically as a stop work order issyrmaisuant to this clause. Upon
receipt of such an order, the Contractor shalhfeith comply with its terms and
take all reasonable steps to minimize the occuer@hcosts allocable to the work
covered by the order during the period of work ptaye. Before the stop work
order expires, or within any further period to white parties shall have agreed,
the Procurement Officer shall either:

(a) cancel the stop work order; or,

(b) terminate the work covered by such order asiged in the ‘Termination for
Default Clause’ or the ‘Termination for Convenieri@ause’ of this contract.

(2) Cancellation or Expiration of the Order If a stop work order issued under this
clause is cancelled at any time during the perpetisied in the order, or if the
period of the order or any extension thereof expitike Contractor shall have the
right to resume work. An appropriate adjustmerglishe made in the delivery
schedule or Contractor price, or both, and thereghshall be modified in writing
accordingly, if:
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(a) the stop work order results in an increasthetime required for, or in the
Contractor’s cost properly allocable to, the perfance of any part of this
contract; and,

(b) the Contractor asserts a claim for such ansagijent within 30 days after the
end of the period of work stoppage; provided tiighe Procurement Officer
decides that the facts justify such action, anyhsdaim asserted may be
received and acted upon at any time prior to fp@iment under this contract.

(3) Termination of Stopped Worklf a stop work order is not cancelled and thekwo
covered by such order is terminated for defauttamvenience, the reasonable costs
resulting from the stop work order shall be allovisgdadjustment or otherwise.

(4)  Adjustments of Price Any adjustment in contract price made pursuanthis
clause shall be determined in accordance with thee Rdjustment Clause of this
contract.

Compliance with Laws

The Contractor understands that the MSPB is anl equartunity employer and therefore
maintains a policy which prohibits unlawful discrimation based on race, color, creed,
sex, age, national origin, physical handicap, diggbor any other consideration made
unlawful by federal, State, or local laws. All sudiscrimination is unlawful and the
Contractor agrees during the term of the agreethanthe Contractor will strictly adhere
to this policy in its employment practices and psamn of services. The Contractor shall
comply with, and all activities under this agreemshall be subject to, all applicable
federal, State of Mississippi, and local laws agltations, as now existing and as may be
amended or modified.

Anti-Assignment/Subcontracting

The Contractor acknowledges that it was selectethbyMSPB to perform the services
required hereunder based, in part, upon the Cdottaspecial skills and expertise. The
Contractor shall not assign, subcontract or othexwriansfer this agreement in whole or in
part without the prior written consent of the MSRi#hich the MSPB may, in its sole
discretion, approve or deny without reason. Angrapted assignment or transfer of its
obligations without such consent shall be null @odl. No such approval by the MSPB
of any subcontract shall be deemed in any way twvige for the incurrence of any
obligation of the State in addition to the totadefl price agreed upon in this agreement.
Subcontracts shall be subject to the terms anditomnsl of this agreement and to any
conditions of approval that the MSPB may deem resngs Subject to the foregoing, this
agreement shall be binding upon the respectiveesgocs and assigns of the parties.

Antitrust

By entering into a contract, the Contractor conyegdls, assigns, and transfers to the
Mississippi State Personnel Board all rights, ditland interest it may now have or
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hereafter acquire under the antitrust laws of thédd States and the State of Mississippi
that relate to the particular goods or servicesipased or acquired by the Mississippi State
Personnel Board under said contract.

Approval

It is understood that the Contract is void and agnpent shall be made in the event that the
Personal Service Contract Review Board does nabapyhis contract.

Attorneys’ Fees and Expenses

Subject to other terms and conditions of this agead, in the event the Contractor defaults
in any obligations under this agreement, the Caturashall pay to the State all costs and
expenses (including, without limitation, investigatfees, court costs, and attorneys’ fees)
incurred by the State in enforcing this agreemerttiberwise reasonably related thereto.
Contractor agrees that under no circumstances tteatiustomer be obligated to pay any
attorneys’ fees or costs of legal action to the t€mtor.

Authority to Contract

Contractor warrants (a) that it is a validly orgasd business with valid authority to enter
into this agreement; (b) that it is qualified tolalasiness and in good standing in the State
of Mississippi; (c) that entry into and performang®ler this agreement is not restricted or
prohibited by any loan, security, financing, conttal, or other agreement of any kind,
and (d) notwithstanding any other provision of gggeement to the contrary, that there are
no existing legal proceedings or prospective legaiceedings, either voluntary or
otherwise, which may adversely affect its ability gerform its obligations under this
agreement.

Change in Scope of Work

The Mississippi State Personnel Board may ordengés in the work consisting of
additions, deletions, or other revisions within ¢femeral scope of the contract. No claims
may be made by the Contractor that the scope gdrtbject or of the Contractor’s services
has been changed, requiring changes to the ambgntmpensation to the Contractor or
other adjustments to the contract, unless suchgesaor adjustments have been made by
written amendment to the contract signed by thesidssppi State Personnel Board and the
Contractor.

If the Contractor believes that any particular wisrkot within the scope of the project, is
a material change, or will otherwise require mooenpensation to the Contractor, the
Contractor must immediately notify the Mississigiate Personnel Board in writing of
this belief. If the Mississippi State PersonnebBbbelieves that the particular work is
within the scope of the contract as written, thent@axctor will be ordered to and shall
continue with the work as changed and at the catdfor the work within the scope.
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19.16

19.17

Contractor Personnel

The Mississippi State Personnel Board shall, thnoug the life of the contract, have the
right of reasonable rejection and approval of stafSubcontractors assigned to the work
by the Contractor. If the Mississippi State PersbdrBoard reasonably rejects staff or
Subcontractors, the Contractor must provide reptaee staff or Subcontractors
satisfactory to the Mississippi State Personnelr@da a timely manner and at no
additional cost to the Mississippi State PersoBoelrd. The day-to-day supervision and
control of the Contractor's employees and Subcatdra is the sole responsibility of the
Contractor.

Failure to Deliver

In the event of failure of the Contractor to detigervices in accordance with the contract
terms and conditions, the Mississippi State PersloBoard, after due oral or written
notice, may procure the services from other sousnddhold the Contractor responsible for
any resulting additional purchase and administeatosts. This remedy shall be in
addition to any other remedies that the Mississgipte Personnel Board may have.

Failure to Enforce

Failure by the Mississippi State Personnel Boarangttime to enforce the provisions of
the contract shall not be construed as a waivemgfsuch provisions. Such failure to
enforce shall not affect the validity of the cowctrar any part thereof or the right of the
Mississippi State Personnel Board to enforce anyipion at any time in accordance with
its terms.

Force Majeure

Each party shall be excused from performance fgrpaniod and to the extent that it is
prevented from performing any obligation or seryicewhole or in part, as a result of
causes beyond the reasonable control and witheufathit or negligence of such party
and/or its Subcontractors. Such acts shall incluitlgout limitation acts of God, strikes,
lockouts, riots, acts or war, epidemics, governmlerggulations superimposed after the
fact, fire, earthquakes, floods, or other naturabsters (the “Force Majeure Events”).
When such a cause arises, the Contractor shaly tioé MSPB immediately in writing of
the cause of its inability to perform; how it affeats performance, and the anticipated
duration of the inability to perform. Delays inlidery or in meeting completion dates
due to Force Majeure Events shall automaticallgeatsuch dates for a period equal to the
duration of the delay caused by such events, uthedsISPB determines it to be in its best
interest to terminate the agreement.

Indemnification
To the fullest extent allowed by law, the Contractoall indemnify, defend, save and hold

harmless, protect, and exonerate the MSPB, its Uesioners, Board Members, officers,
employees, agents, and representatives, and ttee @tilississippi from and against all
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claims, demands, liabilities, suits, actions darsadmsses, and costs of every kind and
nature whatsoever, including, without limitationpuect costs, investigative fees and
expenses, and attorneys’ fees, arising out of usexd by the Contractor and/or its partners,
principals, agents, employees and/or Subcontraatotise performance of or failure to
perform this agreement. In the State’s sole dismrethe Contractor may be allowed to
control the defense of any such claim, suit, elic.the event the Contractor defends said
claim, suit, etc., the Contractor shall use legalirsel acceptable to the State; the
Contractor shall be solely responsible for all saatd/or expenses associated with such
defense, and the State shall be entitled to ppatieiin said defense. The Contractor shall
not settle any claim, suit, etc. without the Swtedncurrence, which the State shall not
unreasonably withhold.

Independent Contractor Status

The Contractor shall, at all times, be regardedrasmdependent contractor and shall at no
time act as an agent for the MSPB. Nothing coetaiherein shall be deemed or
construed by the MSPB the Contractor, or any thady as creating the relationship of
principal and agent, master and servant, partjgns,venturers, employer and employee,
or any similar such relationship between the MSPHE the Contractor. Neither the
method of computation of fees or other chargesangrother provision contained herein,
nor any acts of the MSPB or the Contractor hereyrdeates or shall be deemed to create
a relationship other than the independent relatipnef the MSPB and the Contractor.
Contractor’s personnel shall not be deemed in aay, @directly or indirectly, expressly or
by implication, to be employees of the State. INamitthe Contractor nor its employees
shall, under any circumstances, be considered &rvagents or employees of the
Mississippi State Personnel Board; and the MiggisState Personnel Board shall be at no
time legally responsible for any negligence or otweongdoing by the Contractor, its
servants, agents, or employees. The Mississipe $tersonnel Board shall not withhold
from the contract payments to the Contractor aclerf@ or State unemployment taxes,
federal or State income taxes, Social Securitydexany other amounts for benefits to the
Contractor. Further, the Mississippi State PersbrBoard shall not provide to the
Contractor any insurance coverage or other bendfitbuding Workers’ Compensation,
normally provided by the State for its employees.

No Limitation of Liability

Nothing in this Agreement shall be interpreted>adueing or limiting any tort liability of
the Contractor for harm caused by the intentionakokless conduct of the Contractor or
for damages incurred through the negligent perfoceaf duties by the Contractor or the
delivery of products that are defective due to igegit construction.

Notices

All notices required or permitted to be given unttes agreement must be in writing and

personally delivered or sent by certified Unitedt& mail, postage prepaid, return receipt
requested, to the party to whom the notice shoelditen at the address set forth below.
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Notice shall be deemed given when actually receoraghen refused. The parties agree
to promptly notify each other in writing of any ¢ige of address.

For the Contractor: name, title, contractor, address
For the Agency: name, title, agency, address
Oral Statements

No oral statement of any person shall modify oeothise affect the terms, conditions, or
specifications stated in this contract. All mochfiions to the contract must be made in
writing by the Mississippi State Personnel Board.

Ownership of Documents and Work Papers

The Mississippi State Personnel Board shall owd@tuments, files, reports, work papers
and working documentation, electronic or otherwiseeated in connection with the

contract services which are the subject of thise&grent, except for the Contractor’s
internal administrative and quality assurance faesl internal project correspondence.
The Contractor shall deliver such documents andkweapers to MSPB upon termination

or completion of the Agreement. The foregoing ntitstanding, the Contractor shall be
entitled to retain a set of such work papers ®fiies. Contractor shall be entitled to use
such work papers only after receiving written pession from MSPB and subject to any
copyright protections.

Record Retention and Access to Records

Provided the Contractor is given reasonable advamiteen notice and such inspection is
made during normal business hours of the ContrattierMSPB or any duly authorized
representatives, shall have unimpeded, prompt adoeany of the Contractor’'s books,
documents, papers, and/or records which are maedabr produced as a result of the
contract for the purpose of making audits, exanmonat excerpts, and transcriptions. All
records related to this Agreement shall be retalmethe Contractor for three (3) years
after final payment is made under this Agreememnt alh pending matters are closed.
However, if any audit, litigation or other actionsang out of or related in any way to this
contract is commenced before the end of the ti8egdar period, the records shall be
retained for one (1) year after all issues arisingof the action are finally resolved or until
the end of the three (3) year period, whichevéater.

Recovery of Money

Whenever, under the contract, any sum of money bbakcoverable from or payable by
the Contractor to MSPB, the same amount may beateddrom any sum due to the
Contractor under the contract or under any othetraot between the Contractor and
MSPB. The rights of MSPB are in addition and with@rejudice to any other right

MSPB may have to claim the amount of any loss aratge suffered by MSPB on account
of the acts or omissions of the Contractor.

PSCRB Rules and Regulations (Effective 5/1/2010) 16



19.25 Right to Inspect Facility

The State may at reasonable times inspect the plabasiness of a Contractor or any
Subcontractor which is related to the performarfang Contract awarded by the State.

19.26 State Property

Contractor will be responsible for the proper cdgtand care of any State-owned property
furnished for Contractor's use in connection wikie tperformance of this agreement.
Contractor will reimburse the State for any losgdamage, normal wear and tear excepted.

19.27 Termination for Convenience

(1)

(@)

Termination The Procurement Officer of the MSPB may, whem ititerests of
the State so require, terminate this contract inlevbr in part, for the convenience
of the State. The Procurement Officer shall givéten notice of the termination
to the Contractor specifying the part of the corttréerminated and when
termination becomes effective.

Contractor's Obligations The Contractor shall incur no further obligagom
connection with the terminated work and on the daten the notice of termination
the Contractor will stop work to the extent spexifi The Contractor shall also
terminate outstanding orders and subcontracteggdhate to the terminated work.
The Contractor shall settle the liabilities andrakarising out of the termination of
subcontracts and orders connected with the terednark. The Procurement
Officer may direct the Contractor to assign the @awotor's right, title, and interest
under terminated orders or subcontracts to the MSFBe Contractor must still
complete the work not terminated by the notice evfnination and may incur
obligations as are necessary to do so.

19.28 Termination for Default

(1)

Default. If the Contractor refuses or fails to perform afiyhe provisions of this
contract with such diligence as will ensure its ptetion within the time specified
in this contract, or any extension thereof otheewfails to timely satisfy the
contract provisions, or commits any other subsshiieach of this contract, the
Procurement Officer of the MSPB may notify the Gaator in writing of the delay
or nonperformance and if not cured in ten daysny langer time specified in
writing by the Procurement Officer, such officer yntarminate the Contractor's
right to proceed with the contract or such paithefcontract as to which there has
been delay or a failure to properly perform. la évent of termination in whole or
in part, the Procurement Officer may procure sim#applies or services in a
manner and upon terms deemed appropriate by theuferaent Officer. The
Contractor shall continue performance of the catta the extent it is not
terminated and shall be liable for excess costsried in procuring similar goods
or services.
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(@)

3)

(4)

(5)

Contractor's Duties Notwithstanding termination of the contract asubject to
any directions from the Procurement Officer, thent@actor shall take timely,
reasonable, and necessary action to protect asdmeeproperty in the possession
of the Contractor in which the State has an interes

Compensation Payment for completed services delivered an@émed by the
MSPB shall be at the contract price. The MSPB midlyhold from amounts due
the Contractor such sums as the Procurement Offieems to be necessary to
protect the State against loss because of outstguiedns or claims of former lien
holders and to reimburse the State for the exaests mcurred in procuring similar
goods and services.

Excuse for Nonperformance or Delayed Performandexcept with respect to
defaults of Subcontractors, the Contractor shdllbsoin default by reason of any
failure in performance of this contract in accorcamith its terms (including any
failure by the Contractor to make progress in ttos@cution of the work hereunder
which endangers such performance) if the Contrdwemotified the Procurement
Officer within 15 days after the cause of the dedayg the failure arises out of
causes such as: acts of God; acts of the publmogrets of the State and any other
governmental entity in its sovereign or contractealpacity; fires; floods;
epidemics; quarantine restrictions; strikes or oth&bor disputes; freight
embargoes; or unusually severe weather. If theré&io perform is caused by the
failure of a Subcontractor to perform or to makegpess, and if such failure arises
out of causes similar to those set forth aboveCinetractor shall not be deemed to
be in default, unless the services to be furnishgdthe Subcontractor were
reasonably obtainable from other sources in sefficiime to permit the Contractor
to meet the contract requirements.

Upon request of the Contractor, the Procurement@fihall ascertain the facts
and extent of such failure, and, if such officetedmines that any failure to perform
was occasioned by any one or more of the excusalises, and that, but for the
excusable cause, the Contractor's progress andrparice would have met the
terms of the contract, the delivery schedule dtmlevised accordingly, subject to
the rights of the State under the clause entitlde&rmination for Convenience,".

(As used in this Paragraph of this clause, the té8ubcontractor’ means

Subcontractor at any tier).

Erroneous Termination for Default If, after notice of termination of the

Contractor's right to proceed under the provismiithis clause, it is determined for

any reason that the contract was not in defauleutiee provisions of this clause, or
that the delay was excusable under the provisidriBacagraph (4) (Excuse for

Nonperformance or Delayed Performance) of thissgdathe rights and obligations
of the parties shall, if the contract containsausk providing for termination for

convenience of the State, be the same as if theenafttermination had been issued
pursuant to such clause.
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19.29

19.30

19.31

20.0

20.1

(6)  Additional Rights and RemediesThe rights and remedies provided in this clause
are in addition to any other rights and remediesviged by law or under this
contract.

Third Party Action Notification

Contractor shall give MSPB prompt notice in writimigany action or suit filed, and prompt
notice of any claim made against Contractor by engty that may result in litigation
related in any way to this agreement.

Unsatisfactory Work

If at any time during the contract term, the sexvmerformed or work done by the
Contractor is considered by MSPB to create a cmndihat threatens the health, safety, or
welfare of the citizens and/or employees of thaeSth Mississippi, the Contractor shall,
on being notified by MSPB, immediately correct sulgiicient service or work. In the
event the Contractor fails, after notice, to cadrrélce deficient service or work
immediately, MSPB shall have the right to order tiwerection of the deficiency by
separate contract or with its own resources aexpense of the Contractor.

Waiver

No delay or omission by either party to this agreetnin exercising any right, power, or
remedy hereunder or otherwise afforded by conteddaw, or in equity shall constitute an
acquiescence therein, impair any other right, poareremedy hereunder or otherwise
afforded by any means, or operate as a waiveratf sght, power, or remedy. No waiver
by either party to this agreement shall be valitess set forth in writing by the party

making said waiver. No waiver of or modificatioa &ny term or condition of this

agreement will void, waive, or change any othemter condition. No waiver by one

party to this agreement of a default by the otltypwill imply, be construed as or require
waiver of future or other defaults.

EVALUATION PROCEDURE AND FACTORS TO BE CONSIDERED IN THE
EVALUATION PROCESS:

Quialifications of Offeror

The offeror may be required before the award of emytract to show to the complete
satisfaction of the Mississippi State Personnelr8dhat it has the necessary facilities,
ability, and financial resources to provide theviaesr specified therein in a satisfactory
manner. The offeror may also be required to gipast history and references in order to
satisfy the Mississippi State Personnel Board gare to the offeror’s qualifications. The
Mississippi State Personnel Board may make reasoiralkestigations deemed necessary
and proper to determine the ability of the offdmperform the work, and the offeror shall
furnish to the Mississippi State Personnel Boarth&drmation for this purpose that may
be requested. The Mississippi State PersonneldBeaerves the right to reject any offer
if the evidence submitted by, or investigationtbé offeror fails to satisfy the Mississippi
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20.2

20.3

20.4

21.0

State Personnel Board that the offeror is propguiglified to carry out the obligations of
the contract and to complete the work describedethe Evaluation of the offeror’s
qualifications shall include:

(2) the ability, capacity, skill, financial, andher necessary resources to perform the
work or provide the service required;

(2) the ability of the offeror to perform the wook provide the service promptly or
within the time specified, without delay or intadace;

3) the character, integrity, reputation, judgmesperience, and efficiency of the
offeror; and,

4) the quality of performance of previous contsaar services.

Step OneProposals will be reviewed to assure complianceh wite minimum
specifications. Proposals that do not comply wite minimum specifications will be
rejected immediately, receiving no further considien.

Step Two:Proposals that satisfactorily complete Step Onéheilreviewed/analyzed to
determine if the proposal adequately meets thesneelISPB. Factors to be considered
are as follows:

(1) The overall quality of the proposedmpfor performing the required services-the
plan should reflect an understanding of the pr@ectits objectives. Consideration
will be given to the completeness of the respdo the specific requirements of the
solicitation(Critical)

(2) Proposer's ability to provide the requiredvems as reflected/evidenced by
gualifications (education, experience, etc.). Thisludes the ability of the
proposer to provide a work product that is legdiensible(Very | mportant)

3) The personnel, equipment, facilities, andaficial resources to perform the
services currently available or demonstrated tonlaele available at the time of
contracting(l mportant)

(4)  Arecord of past performance of samilvork.(Critical)

(5)  Price(l mportant)

Step Three: The MSPB Executive Director or her designee willnte@t the
offeror/proposer with the proposal which best méd&PB’s needs (based on factors
evaluated in Step Two) and attempt to negotiateggeement that is deemed acceptable to
both parties.

ALL PROPOSALS SUBMITTED IN RESPONSE TO THIS REQUEST SHALL BE
IN WRITING.
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22.0 COST DATA SUBMITTED AT THIS STAGE IS SUBJECT TO NEGOTIATION
BUT SHOULD INCLUDE AN ESTIMATE OF THE ANNUAL COST O F THE
SERVICE.

23.0

THE FOLLOWING RESPONSE FORMAT SHALL BE USED FOR ALL
SUBMITTED PROPOSALS:

V1.

VII.

VIII.

Management Summary: Provide a cover letter indicating the underlying
philosophy of the firm in providing the service.

Proposal: Describe in detail how the service will be pradd Include a
description of major tasks and subtasks.

Corporate experience and capacity: Describe the experience of the firm in
providing the service, give number of years thatgbrvice has been delivered, and
provide a statement on the extent of any corpaapansion required to handle the
service.

Personnel: Attach resumes' of all those who will be involvedthe delivery of
service - from principals to field technicians athnclude their experience in this
area of service delivery. Indicate the level afalvement by principals of the firm
in the day-to-day operation of the contract.

References: Give at least three (3) references for contraftsimilar size and
scope, including at least two (2) references faresu contracts or those awarded
during the past three years. Include the nambebtganization, the length of the
contract, a brief summary of the work, and the nameé telephone number of a
responsible contact person.

Acceptance of conditions: Indicate any exceptions to the general terms and
conditions of the bid document and to insurancendbw, and any other
requirements listed.

Additional data: Provide any additional information that will dardevaluation of
the response.

Cost data: Estimate the annual cost of the service. Cott dabmitted at this
stage is not binding and is subject to negotiatfigrour firm is chosen as a finalist.
Include the number of personnel proposed to bgmesdito the contract and the total
estimated cost of the labor portion of the cont(aatlude a sample staffing chart).
Identify all non-labor costs and their estimatetali
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APPENDIX C

INDEPENDENT CONTRACTOR/CONTRACT WORKER DETERMINATIO N
Administrative Procedures

IRS Code stipulates that compensation paid to aotutal workers is subject to the same Federal
employment tax requirements as that of salariedkersr The IRS categorizes contractual
personnel as either independent contractors or @mes for the purpose of withholding and
paying employment taxes. Generally, while indegemdcontractors are responsible for the
proper payment of employment taxes for themselnestlaeir employees, the contracting agency
is responsible for withholding and paying employmésxes for those contract personnel
determined not to be (nor working for) an indepenid®ntractor. The State of Mississippi has a
more narrow definition of “employee” than that usedhe IRS regulation. Mississippi statute
states that an “employee” is any person legallypgtg a position in state service, Mississippi
Code Annotated § 2-1-103(l). In order to prevesteptial confusion caused by IRS terminology
and Mississippi statutory terminology, contractpatsonnel determined not to be (nor working
for) independent contractors will be referred to“esntract workers.” Therefore, contractual
personnel who do not meet the definition of indejem contractors should be classified as
contractual workers and subject to the proper wailthiihg of employment taxeSee Miss. Code
Ann. § 25-9-120.

Agency and institutional heads are responsiblel&ermining what work is being performed by
contractual workers and ensuring that proper proeedare followed to comply with the IRS
Code. Prior to entry and submission of the “ReqgimsContract Personnel Services Approval’
form, each contractor should be classified usirgdiiteria referenced below. If the contractor
fails to qualify for classification as an indepenteontractor, then the contractor must be treated
as a contractual worker. The department or agemayld give consideration to the contract type.
If the contractor is classified as a contractuarkeo the agency is liable for the employer’'s
share of employment taxes. In budgeting for thetraaty the department should allow for this
additional cost.

Please refer to the Department of Finance and Adtmation for instructions concerning the
accounting codes and proper withholding of fedessdd state income taxes, Social
Security/Medicare matching funds and unemploymesurance taxes. Refer also to IRS
Publication 15-A, 2009 Edition (available for dowatling from http://www.irs.gov/publ/irs-
pdf/pl5a.pdf). The IRS has eleven main tests,rozgd into three main groups, to determine
whether an employer-employee relationship existsylzether the contractor is an independent
contractor. These tests replace the IRS’s previbwenty Factors” test.

|. BEHAVIORAL CONTROL

Facts that show whether the business has a rigiiteéot and control how the worker does the
task for which the worker is hired include the tyrel degree of:

1
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Instructions the business gives the worker—

An employee is generally subject to the businesstriictions about when, where, and how to
work. All of the following are examples of typekinstructions about how to do work:

*  When and where to do the work

* What tools or equipment to use

* What workers to hire or to assist with the work

* Where to purchase supplies and services

* What work must be performed by a specified indigidu
* What order or sequence to follow

The amount of instruction needed varies amongmiffiejobs. Even if no instructions are given,
sufficient behavioral control may exist if the emygr has the right to control how the work
results are achieved. A business may lack the ledne to instruct some highly specialized
professionals; in other cases, the task may redjttieeor no instruction. The key consideration
is whether the business has retained the rightmdral the details of a worker’s performance or
instead has given up that right.

Training the business gives the worker—

An employee may be trained to perform servicesparéicular manner. Independent contractors
ordinarily use their own methods.

Il. FINANCIAL CONTROL

Facts that show whether the business has a rigtdrtvol the business aspects of the worker’s
job include:

The extent to which the worker has unreimbursed bugess expenses—

Independent contractors are more likely to haveeiombursed expenses than are employees.
Fixed ongoing costs that are incurred regardlesshather work is currently being performed
are especially important; however, employees maso ahcur unreimbursed expenses in
connection with the services they perform for theisiness.

The extent of the worker’s investment—
An employee usually has no investment in the waitkeio than his or her own time. An
independent contractor often has a significant stment in the facilities he or she uses in

performing services for someone else; howevergaifgtant investment is not necessary for
independent contract status.
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The extent to which the worker makes services avaible to the relevant market—

An independent contractor is generally free to seek business opportunities. Independent
contractors often advertise, maintain a visibleifess location, and are available to work in the
relevant market.

How the business pays the worker—

An employee is generally guaranteed a regular wvaageunt for an hourly, weekly, or other
period of time. This usually indicates that a wesrks an employee, even when the wage or
salary is supplemented by a commission. An indépencontractor is usually paid by a flat fee
for the job; however, it is common in some professi such as law, to pay independent
contractors hourly.

The extent to which the worker can realize a profitor loss—

Since an employer usually provides employees a plack, tools, materials, equipment, and

supplies needed for the work, and generally pagsctists of doing business, employees do not
have an opportunity to make a profit or loss. Adependent contractor can make a profit or
loss.

lll. TYPE OF RELATIONSHIP

Facts that show the parties’ type of relationshigude:

Written contract describing the relationship the paties intended to create—

This is probably the least important of the craesince what really matters is the nature of the
underlying work relationship, not what the part®ose to call it; however, in close cases, the

written contract can make a difference.

Whether the business provides the worker with emplgee-type benefits, such as insurance,
a pension plan, vacation pay, or sick pay—

The power to grant benefits carries with it the powo take them away, which is a power
generally exercised by employers over employeestrud independent contractor will finance
his or her own benefits out of the overall profitdhe enterprise.

The permanency of the relationship—

If the company engages a worker with the expectatlmat the relationship will continue

indefinitely, rather than for a specific projectpmriod, this is generally considered evidence that
the intent was to create an employer-employeeioalstip.
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The extent to which services performed by the workeare a key aspect of the regular
business of the company—

If a worker provides services that are a key aspetite company’s regular business activity, it
is more likely that the company will have the rightdirect and control his or her activities. For
example, if a law firms hires an attorney, it kel that it will present the attorney’s work as it
own and would have the right to control or dird@ttwork. This would indicate an employer-
employee relationship.

Note: For questionable situations, the Federal Government will assist agencies in making the
independent contractor vs. contract worker determination with the submission of ESS8,
Determination of Worker Satus for Purposes of Federal Employee Taxes and Income Tax
Withholding.
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APPENDIX D

Required Clausesin Contract for Services

Note: Words appearing in brackets “[ ]” may be stibsted for the appropriate State Agency
reference.

APPLICABLE LAW

The contract shall be governed by and construegicaordance with the laws of the State of
Mississippi, excluding its conflicts of laws prowas, and any litigation with respect thereto shall
be brought in the courts of the State. The cotdraghall comply with applicable federal, state
and local laws and regulations.

(The following clause, or one substantially similahall be required in multi-term contractual
agreements only.)

AVAILABILITY OF FUNDS

It is expressly understood and agreed that thegatdin of the[State] to proceed under this
agreement is conditioned upon the appropriatidamds by the Mississippi State Legislature and
the receipt of state and/or federal funds. Iffthds anticipated for the continuing fulfillment of
the agreement are, at any time, not forthcomingsufficient, either through the failure of the
federal government to provide funds or of the Stdtdississippi to appropriate funds or the
discontinuance or material alteration of the praguander which funds were provided or if funds
are not otherwise available to tf#tate], the[State] shall have the right upon ten (10) working
days written notice to the contractor, to termirtate agreement without damage, penalty, cost or
expenses to thgstate] of any kind whatsoever. The effective date omteation shall be as
specified in the notice of termination.

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retadngerson to solicit or secure a State contract upon
an agreement or understanding for a commissioneptage, brokerage, or contingent fee, except
as disclosed in the contractor’s bid or proposal.

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contractor represents ithiaés not violated, is not violating, and promises

that it will not violate the prohibition againstaguities set forth in Section 6-204 (Gratuitiesjhad
Mississippi Personal Service Contract Rules anduReipns
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PROCUREMENT REGULATIONS

The contract shall be governed by the applicabte/ipions of the Personal Service Contract
Review Board Regulations, a copy of which is avadaat 301 North Lamar Street, Jackson, MS,
for inspection, or downloadable at www.mspb.ms.gov.

COMPLIANCE WITH LAWS

The contractor understands that fistate] is an equal opportunity employer and therefore,
maintains a policy which prohibits unlawful discrimation based on race, color, creed, sex, age,
national origin, physical handicap, disability,amy other consideration made unlawful by federal,
State, or local laws. All such discrimination rdawful and the contractor agrees during the term
of the agreement that the contractor will strigtihere to this policy in its employment practices
and provision of services. The contractor shalnply with, and all activities under this
agreement shall be subject to, all applicable fd&tate of Mississippi, and local laws and
regulations, as now existing and as may be ameodeubdified.

(Language substantially similar to the following wt® shall be inserted in all Mississippi
contracts requiring Personal Service Contract Revigoard approva).

STOP WORK ORDER

(2) Order to Stop Work: The procurement officer, may, by written ordethie contractor at
any time, and without notice to any surety, reqtiie contractor to stop all or any part of
the work called for by this contract. This ordérals be for a specified period not
exceeding 90 days after the order is deliverethiéoccbntractor, unless the parties agree to
any further period. Any such order shall be idedi specifically as a stop work order
issued pursuant to this clause. Upon receipt chsan order, the contractor shall
forthwith comply with its terms and take all reaable steps to minimize the occurrence of
costs allocable to the work covered by the ordenduhe period of work stoppage. Before
the stop work order expires, or within any furtiperiod to which the parties shall have
agreed, the procurement officer shall either:

@) cancel the stop work order; or,

(b)  terminate the work covered by such oedeprovided in the Termination for
Default Claus®r the Termination for Convenience Clause of tlistact.

(2) Cancellation or Expiration of the Ordeif a stop work order issued under this clause is
cancelled at any time during the period specifiethe order, or if the period of the order or
any extension thereof expires, the contractor dtele the right to resume work. An
appropriate adjustment shall be made in the dglisehedule or contractor price, or both,
and the contract shall be modified in writing actogly, if:
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(@) the stop work order results in an iaseein the time required for, or in the
contractor’s cost properly allocable to, the perfance of any part of this contract;
and,

(b) the contractor asserts a claim for sarchdjustment within 30 days after the end of
the period of work stoppage; provided that, if ginecurement officer decides that
the facts justify such action, any such claim assemay be received and acted
upon at any time prior to final payment under ttostract.

3) Termination of Stopped Workif a stop work order is not cancelled and the wakered
by such order is terminated for default or conveogs the reasonable costs resulting from
the stop work order shall be allowed by adjustnoerdtherwise.

(4)  Adjustments of Price: Any adjustment in contract price made pursuatitisoclause shall
be determined in accordance with the Price Adjustr@ause of this contract.

E-PAYMENT

Contractor agrees to accept all payments in Uriiadies currency via the State of Mississippi’s
electronic payment and remittance vehicle. The egagrees to make payment in accordance
with Mississippi law on “Timely Payments for Purskea by Public Bodies,” Mississippi Code
Annotated § 31-7-30&t seq.which generally provides for payment of undispudaatbunts by the
agency within forty-five (45) days of receipt ovice.

E-VERIFICATION

Contractor represents and warrants that it willuemsits compliance with the Mississippi
Employment Protection Act, Mississippi Code Annetat88 71-11-1 and 71-11-3, and will
register and participate in the status verificasgatem for all newly hired employees. The term
“employee” as used herein means any person thatdd to perform work within the State of
Mississippi. As used herein, “status verificatigistem” means the lllegal Immigration Reform
and Immigration Responsibility Act of 1996 thaiiserated by the United States Department of
Homeland Security, also known as the E-Verify Paogr or any other successor electronic
verification system replacing the E-Verify Prograbantractor agrees to maintain records of such
compliance and, upon request of the State, to gecaicopy of each such verification to the State.
Contractor further represents and warrants thatpangon assigned to perform services hereafter
meets the employment eligibility requirements dfiedmigration laws of these warranties, the
breach of which may subject Contractor to the foitay:

(1) termination of this Agreement and ineligibilifipr any state or public contract in
Mississippi for up to three (3) years with notidesoch cancellation/termination being
made public;

(2) the loss of any license, permit, certificatmrother document granted to Contractor by an

agency, department or governmental entity for igpiet to do business in Mississippi for up
to one (1) year; or,
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3) both-in the event of such termination/canceltatContractor would also be liable for any
additional costs incurred by the State due to Gamhtcancellation or loss of license or
permit.
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APPENDIX E

Required Clauses in RFP’s and IFB’s

The following clauses are required when solicitimgs or proposals for personal or professional
services. These requirements are found througtheuRegulations but are collected here for
ease of reference.

Note: Words appearing in brackets “[ ]” may be stibsted for the appropriate state agency
reference.

APPLICABLE LAW

The contract shall be governed by and construeaicaordance with the laws of the State of
Mississippi, excluding its conflicts of laws prowiss, and any litigation with respect thereto
shall be brought in the courts of the State. Tdwtractor shall comply with applicable federal,
state and local laws and regulations.

(The following clause, or one substantially similahall be required in RFP’s or IFB’s which
seek multi-term contractual agreements.)

AVAILIBILITY OF FUNDS

It is expressly understood and agreed that thegatidn of the [State] to proceed under this
agreement is conditioned upon the appropriatiofuntls by the Mississippi State Legislature
and the receipt of state and/or federal funds. thé funds anticipated for the continuing
fulfillment of the agreement are, at any time, faosthcoming or insufficient, either through the
failure of the federal government to provide fursof the State of Mississippi to appropriate
funds or the discontinuance or material alteratidnthe program under which funds were
provided or if funds are not otherwise availablethie [State], the [State] shall have the right
upon ten (10) working days written notice to thatcactor, to terminate this agreement without
damage, penalty, cost or expenses to the [Statahykind whatsoever. The effective date of
termination shall be as specified in the noticéeofmination.

PROCUREMENT REGULATIONS
The contract shall be governed by the applicabte/ipions of the Personal Service Contract

Review Board Regulations, a copy of which is avddaat 301 North Lamar Street, Jackson,
MS, for inspection, or downloadable at www.mspbgus.

COMPLIANCE WITH LAWS
The contractor understands that the [State] is gumaleopportunity employer and therefore,
maintains a policy which prohibits unlawful discrmation based on race, color, creed, sex, age,

national origin, physical handicap, disability, any other consideration made unlawful by
federal, State, or local laws. All such discrintioa is unlawful and the contractor agrees during
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the term of the agreement that the contractor stiittly adhere to this policy in its employment

practices and provision of services. The contrast@ll comply with, and all activities under

this agreement shall be subject to, all applicébderal, State of Mississippi, and local laws and
regulations, as now existing and as may be ameodeubdified.

(Language substantially similar to the following u$® shall be inserted in all RFP’s and IFB’s
seeking contracts which require Personal Servicatzat Review Board approval.

STOP WORK ORDER

(1) Order to Stop Work: The procurement officer, may, by written orderthe contractor

at any time, and without notice to any surety, nexjthe contractor to stop all or any part
of the work called for by this contract. This arddhall be for a specified period not
exceeding 90 days after the order is deliverethiéoccbntractor, unless the parties agree to
any further period. Any such order shall be id#di specifically as a stop work order
issued pursuant to this clause. Upon receipt chsan order, the contractor shall
forthwith comply with its terms and take all reaable steps to minimize the occurrence
of costs allocable to the work covered by the odleing the period of work stoppage.
Before the stop work order expires, or within aasttier period to which the parties shall
have agreed, the procurement officer shall either:

€)) cancel the stop work order; or,

(b) terminate the work covered by such order as geavin the Termination for
Default Claus®r the Termination for Convenience Clause of tlistact.

(2) Cancellation or Expiration of the Order: If a stop work order issued under this clause
is cancelled at any time during the period spetifrethe order, or if the period of the
order or any extension thereof expires, the coturahall have the right to resume work.
An appropriate adjustment shall be made in theveslischedule or contractor price, or
both, and the contract shall be modified in writaggordingly, if:

(@) the stop work order results in an increase inithe tequired for, or in the
contractor’s properly allocable to, the performamteany part of this contract;
and,

(b) the contractor asserts a claim for such an adgst within 30 days after the end
of the period of work stoppage; provided thathié {procurement officer decides
that the facts justify such action, any such claisserted may be received and
acted upon at any time prior to final payment urties contract.

(3) Termination of Stopped Work: If a stop work order is not cancelled and thekwo

covered by such order is terminated for defaultcanvenience, the reasonable costs
resulting from the stop work order shall be alloviogdadjustment or otherwise.
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REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retam@erson to solicit or secure a State contract
upon an agreement or understanding for a commisp&neentage, brokerage, or contingent fee,
except as disclosed in the contractor’s bid or psajh

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contractor represents tihatas not violated, is not violating, and
promises that it will not violate the prohibitiomganst gratuities set forth in Section 7-204
(Gratuities) of theMississippi Personal Service Contract Rules anduReipns

ACKNOWLEDGMENT OF AMENDMENTS

Bidders shall acknowledge receipt of any amendrteetite solicitation by signing and returning
the amendment with the bid, by identifying the adment number and date in the space
provided for this purpose on the bid form, or bigde The acknowledgment must be received
by the[agency] by the time and at the place specified for recefids.

CERTIFICATION OF INDEPENDENT PRICE DETERMINATION

The bidder certifies that the prices submittedesponse to the solicitation have been arrived at
independently and without, for the purpose of restry competition, any consultation,
communication, or agreement with any other biddecampetitor relating to those prices, the
intention to submit a bid, or the methods or fagtased to calculate the prices bid.

Note: The following clause shall be completed amakpicuously placed within the response bid
or proposal.

PROSPECTIVE CONTRACTOR’'S REPRESENTATION REGARDING C ONTINGENT
FEES

The prospective contractor represents as a pasuct contractor’'s bid or proposal that such
contractor has/has ndquse applicable word or wordgketained any person or agency on a
percentage, commission, or other contingent arraegéto secure this contract.

E-PAYMENT

Contractor agrees to accept all payments in Uriiadies currency via the State of Mississippi’s
electronic payment and remittance vehicle. The egagrees to make payment in accordance
with Mississippi law on “Timely Payments for Purskea by Public Bodies,” Mississippi Code

Annotated 831-7-301, which generally provides fayment of undisputed amounts by the

agency within forty-five (45) days of receipt o¥ice.
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E-VERIFICATION

Contractor represents and warrants that it willuemsits compliance with the Mississippi
Employment Protection Act, Mississippi Code Annetat88 71-11-1 and 71-11-3, and will
register and participate in the status verificasgatem for all newly hired employees. The term
“employee” as used herein means any person thHatdd to perform work within the State of
Mississippi. As used herein, “status verificatiorstem” means the legal Immigration Reform
and Immigration Responsibility Act of 1996 thaiiserated by the United States Department of
Homeland Security, also known as the E-Verify Paogr or any other successor electronic
verification system replacing the E-Verify Progra@ontractor agrees to maintain records of
such compliance and, upon request of the Stafgptade a copy of each such verification to the
State. Contractor further represents and warrdnats &ny person assigned to perform services
hereafter meets the employment eligibility requiesms of all immigration laws of these
warranties, the breach of which may subject Cotdréo the following:

(2) termination of this Agreement and ineligibilitgrfany state or public contract in
Mississippi for up to three (3) years with notafesuch cancellation/termination
being made public;

(2) the loss of any license, permit, certificatiorotiier document granted to
Contractor by an agency, department or governrhentdy for the right to do
business in Mississippi for up to one (1) yeay; or

3) both--in the event of such termination/cancediatiContractor would also be

liable for any additional costs incurred by that8tdue to Contract cancellation or
loss of license or permit.
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APPENDIX F

Clauses Available for Use in Service Contracts

Appendix F includes (alphabetically by title) vargo service contracting clauses which are
available for use. Many clauses require the incluf additional information. A word or
phrase in square brackets indicates that the irdtbom identified is to be inserted (e.gime],
[date]). Clarifications of clauses are in parentheses witriat the end of the clause. These are
discretionary and the agency is neither requireds®e them nor prohibited from using others
which are not included in this appendix.

ALTERNATIVE BIDS

Bidders offering service delivery methods othemtli@ose permitted by the scope of work may
submit a separate envelope clearly marked “AltéraaBid”. Alternative bids will be deemed
non-responsive and will not be considered for awaddl such responses will; however, be
examined prior to award. Such examination maylresucancellation of all bids received to
permit rewriting the scope of work to include tHeemnative method, or the alternative method
may be considered for future requirements oflgency].

ANTI-ASSIGNMENT/SUBCONTRACTING

The contractor acknowledges that it was selectethbyState to perform the services required
hereunder based, in part, upon the contractor’siapskills and expertise. The contractor shall
not assign, subcontract, or otherwise transfer agieement, in whole or in part, without the
prior written consent of the State, which the Staggy, in its sole discretion, approve or deny
without reason. Any attempted assignment or teansf its obligations without such consent
shall be null and void. No such approval by that&bf any subcontract shall be deemed in any
way to provide for the incurrence of any obligatafrthe State in addition to the total fixed price
agreed upon in this agreement. Subcontracts Bbalbject to the terms and conditions of this
agreement and to any conditions of approval thatState may deem necessary. Subject to the
foregoing, this agreement shall be binding upon riepective successors and assigns of the
parties.

ANTITRUST

By entering into a contract, the contractor conyegdls, assigns, and transfers to figency]

all rights, titles, and interest it may now hawe hereafter acquir@inder the antitrust laws of the
United States and the State that relate to thécpkt goods or services purchased or acquired
by the[agency]under said contract.

APPROVAL

It is understood that this contract requires apakdoy the Personal Service Contract Review
Board. If this contract is not approved, it isdv@nd no payment shall be made hereunder.
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ATTORNEY'S FEES AND EXPENSES

Subject to other terms and conditions of this agesd, in the event the contractor defaults in
any obligations under this agreement, the contrattall pay to the State all costs and expenses
(including, without limitation, investigative feespurt costs, and attorney’s fees) incurred by the
State in enforcing this agreement or otherwiseaeasly related thereto. Contractor agrees that
under no circumstances shall the customer be dbtigen pay any attorney’s fees or costs of
legal action to the contractor.

AUTHORITY TO CONTRACT

Contractor warrants: (a) that it is a validly orgad business with valid authority to enter into

this agreement; (b) that it is qualified to do Imgsis and in good standing in the State of
Mississippi; (c) that entry into and performancedemn this agreement is not restricted or
prohibited by any loan, security, financing, conttal, or other agreement of any kind; and, (d)
notwithstanding any other provision of this agreetrte the contrary, that there are no existing
legal proceedings or prospective legal proceedirdber voluntary or otherwise, which may

adversely affect its ability to perform its obligats under this agreement.

CHANGE IN SCOPE OF WORK

The[agency] may order changes in the work consisting of add#j deletions, or other revisions
within the general scope of the contract. No ctaimay be made by the contractor that the scope
of the project or of the contractor’s services hasn changed, requiring changes to the amount
of compensation to the contractor or other adjustmé& the contract, unless such changes or
adjustments have been made by written amendmehetoontract signed by tHagency] and

the contractor.

If the contractor believes that any particular wagknot within the scope of the project, is a
material change, or will otherwise require more pensation to the contractor, the contractor
must immediately notify thgagency] in writing of this belief. If thgagency] believes that the
particular work is within the scope of the contrastwritten, the contractor will be ordered to
and shall continue with the work as changed anthatcost stated for the work within the
contract.

CLAIMS BASED ON A PROCUREMENT OFFICER’S ACTIONS OR OMISSIONS

(1) Notice of Claim. If any action or omission on the part of a precouent officer or
designee of such officer requiring performance gearwithin the scope of the contract
constitutes the basis for a claim by the contrafibmdditional compensation, damages,
or an extension of time for completion, the cortmashall continue with performance of
the contract in compliance with the directions aiterss of such officials, but by so doing,
the contractor shall not be deemed to have pregddiany claim for additional
compensation, damages, or an extension of timedimpletion; provided:
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€)) the contractor shall have given written nottcethe procurement officer or
designee of such officer:

I. prior to the commencement of the work involvedat that time the
contractor knows of the occurrence of such actiooneission;

il. within 30 days after the contractor knows oé ticcurrence of such action
or omission, if the contractor did not have suclowiedge prior to the
commencement of the work; or,

iii. within such further time as may be allowed ttne procurement officer in
writing.

This notice shall state that the contractor regéndsact or omission as a reason
which may entitle the contractor to additional cemgation, damages, or an
extension of time. The procurement officer or gese of such officer, upon

receipt of such notice, may rescind such actiomeagty such omission, or take
such other steps as may be deemed advisable disitretion of the procurement

officer or designee of such officer;

(b) the notice required by subparagraph (a) of plaragraph describes, as clearly as
practicable at the time, the reasons why theraotdr believes that additional
compensation, damages, or an extension of time bearemedies to which the
contractor is entitled; and,

(c) the contractor maintains and, upon request,esiavailable to the procurement
officer within a reasonable time, detailed recamshe extenpracticable, of the
claimed additional costs or basis for an extensiotime in connection with such
changes.

(2) Limitation of Clause. Nothing contained herein shall excuse the cotdrafrom
compliance with any rules of law precluding Staffecers and contractors from acting in
collusion or bad faith in issuing or performing olga orders which are clearly not within
the scope of the contract.

(3)  Adjustment of Price. Any adjustment in the contract price made purst@this clause
shall be determined in accordance with the Priceigtthent Clause of this contract.

CONFIDENTIAL INFORMATION

“Confidential Information” shall mean: (a) those tewals, documents, data, and other
information which the contractor has designatediiting as proprietary and confidential; and,
(b) all data and information which the contracteguares as a result of its contact with and
efforts on behalf of the customer and any othesrmftion designated in writing as confidential
by the State. Each party to this agreement agoetb® following:

PSCRB Rules and Regulations (Effective 5/1/2010



(1) to protect all confidential information providi®y one party to the other;

(2) to treat all such confidential information esnfidential to the extent that confidential
treatment is allowed under State and/or federa] éand,

3) except as otherwise required by law, not tolishbor disclose such information to any
third party without the other party’s written pession; and,

4) to do so by using those methods and procedwarally used to protect the party’s own
confidential information.

Any liability resulting from the wrongful disclosairof confidential information on the part of the
contractor or its subcontractor shall rest with tcactor. Disclosure of any confidential
information by the contractor or its subcontraciothout the express written approval of the
customer shall result in the immediate terminatibthis agreement.

CONFIDENTIALITY

Notwithstanding any provision to the contrary comed herein, it is recognized th#tgency] is

a public agency of the State of Mississippi ansgusject to the Mississippi Public Records Act,
Mississippi Code Annotated § 25-61-4t seq If a public records request is made for any
information provided tgAgency] pursuant to the agreemefgency] shall promptly notify the
disclosing party of such request and will respomdhte request only in accordance with the
procedures and limitations set forth in applicalsle. The disclosing party shall promptly
institute appropriate legal proceedings to proitsanformation. No party to the agreement shall
be liable to the other party for disclosures obmifiation required by court order or required by
law.

CONTRACTOR PERSONNEL

The [agency] shall, throughout the life of the contract, halve tight of reasonable rejection and
approval of staff or subcontractors assigned towek by the contractor. If thfagency]
reasonably rejects staff or subcontractors, theractor must provide replacement staff or
subcontractors satisfactory to tfegency] in a timely manner and at no additional cost ® th
[agency]. The day-to-day supervision and control of the t@mior's employees and
subcontractors is the sole responsibility of thetiactor.

COPYRIGHTS

Contractor agrees thpigency] shall determine the disposition of the title tal d@he rights under
any copyright by contractor or employees on copyegle material first produced or composed
under this agreement. Further, contractor hereagtg tofAgency] a royalty-free, nonexclusive,
irrevocable license to reproduce, translate, phplise and dispose of, and to authorize others to
do so, all copyrighted (or copyrightable) work it produced or composed by contractor in
the performance of this agreement, but which isinperated in the material furnished under the
agreement. This grant is provided that such lieesigll be only to the extent contractor now
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has, or prior to the completion of full final setthents of agreement may acquire, the right to
grant such license without becoming liable to pampensation to others solely because of such
grant.

DEBARMENT AND SUSPENSION
The contractor certifies to the best of its knowlednd belief, that it:

(1) is not presently debarred, suspended, propésedebarment, declared ineligible, or
voluntarily excluded from covered transaction by &®deral department or agency or
any political subdivision or agency of the StateMigsissippi;

(2) has not, within a three year period precedhig proposal, been convicted of or had a
civil judgment rendered against it for commissionfi@ud or a criminal offense in
connection with obtaining, attempting to obtainperforming a public (Federal, State, or
local) transaction or contract under a public teation;

3) has not, within a three year period precedhig proposal, been convicted of or had a
civil judgment rendered against it for a violatiohFederal or State antitrust statutes or
commission of embezzlement, theft, forgery, bribefgisification or destruction of
records, making false statements, or receivingstploperty;

4) is not presently indicted for or otherwise dnally or civilly charged by a governmental
entity (Federal, State or local) with commissionaafy of these offenses enumerated in
paragraphs two (2) and (3) of this certificationgda

(5) has not, within a three year period precedinig proposal, had one or more public
transactions (Federal, State, or local) termin&tedause or default.

DISCLOSURE OF CONFIDENTIAL INFORMATION

In the event that either party to this agreemegtives notice that a third party requests
divulgence of confidential or otherwise protectedormation and/or has served upon it a
subpoena or other validly issued administrativejuaticial process ordering divulgence of
confidential or otherwise protected informationttparty shall promptly inform the other party
and thereafter respond in conformity with such sdma to the extent mandated by law. This
section shall survive the termination or completidrihis agreement. The parties agree that this
section is subject to and superseded by Missis€ipde Annotated § 25-61-&t seq

EXCEPTIONS TO CONFIDENTIAL INFORMATION

Contractor and the State shall not be obligatedréat as confidential and proprietary any
information disclosed by the other party (“disctagparty”) which:

(2) is rightfully known to the recipient prior teegotiations leading to this agreement, other
than information obtained in confidence under peongagements;
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(2) is generally known or easily ascertainable bgparties of ordinary skill in the business
of the customer;

3) is released by the disclosing party to any wotherson, firm, or entity (including
governmental agencies or bureaus) without resincti

4) is independently developed by the recipienthwit any reliance on confidential
information;

(5) is or later becomes part of the public domaimay be lawfully obtained by the State or
the contractor from any nonparty; or,

(6) is disclosed with the disclosing party’s pnaritten consent.

ERRORS IN EXTENSION

If the unit price and the extension price are atavece, the unit price shall prevail.
FAILURE TO DELIVER

In the event of failure of the contractor to defigervices in accordance with the contract terms
and conditions, th¢agency], after due oral or written notice, may procure fieevices from
other sources and hold the contractor responsiimeafy resulting additional purchase and
administrative costs. This remedy shall be in toldito any other remedies that tfagency]
may have.

FAILURE TO ENFORCE

Failure by the[agency] at any time to enforce the provisions of the caettrshall not be
construed as a waiver of any such provisions. $aitire to enforce shall not affect the validity
of the contract or any part thereof or the righttud [agency] to enforce any provision at any
time in accordance with its terms.

FINAL PAYMENT

Upon satisfactory completion of the work performedler this contract, as a condition before
final payment under this contract, or as a ternmmatsettlement under this contract, the
contractor shall execute and deliver to fAgency] a release of all claims against the State
arising under, or by virtue of, the contract, exagdpims which are specifically exempted by the
contractor to be set forth therein. Unless othsewprovided in this contract, by state law, or
otherwise expressly agreed to by the parties mabntract, final payment under the contract or
settlement upon termination of this contract simait constitute waiver of the State’s claims
against the contractor under this contract.
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FORCE MAJEURE

Each party shall be excused from performance for period and to the extent that it is
prevented from performing any obligation or seryicewhole or in part, as a result of causes
beyond the reasonable control and without the faulhegligence of such party and/or its
subcontractors. Such acts shall include withauitéition acts of God, strikes, lockouts, riots,
acts of war, epidemics, governmental regulationmesmposed after the fact, fire, earthquakes,
floods, or other natural disasters (the “force megeevents”). When such a cause arises, the
contractor shall notify the State immediately inting of the cause of its inability to perform,
how it affects its performance, and the anticipatechtion of the inability to perform. Delays in
delivery or in meeting completion dates due to éomtajeure events shall automatically extend
such dates for a period equal to the duration efdélay caused by such events, unless the State
determines it to be in its best interest to tert@nhe agreement.

HIPAA COMPLIANCE

Contractor agrees to comply with the “Administrati8implification” provisions of the Health
Insurance Portability and Accountability Act of B)9ncluding electronic data interchange, code
sets, identifiers, security, and privacy provisioas may be applicable to the services under this
contract.

INDEMNIFICATION

To the fullest extent allowed by law, the contracsétall indemnify, defend, save and hold

harmless, protect, and exonerate the Agency, itenusesioners, board members, officers,
employees, agents, and representatives, and tteed@ti®lississippi from and against all claims,

demands, liabilities, suits, actions, damages, emsand costs of every kind and nature
whatsoever including, without limitation, court t®sinvestigative fees and expenses, and
attorney’s fees, arising out of or caused by thatre@tor and/or its partners, principals, agents,
employees and/or subcontractors in the performahoe failure to perform this agreement. In

the State’s sole discretion, the contractor mayalb®ved to control the defense of any such
claim, suit, etc. In the event the contractor dd&esaid claim, suit, etc., the contractor shadl us
legal counsel acceptable to the State. The cootrattall be solely responsible for all costs
and/or expenses associated with such defensehar&tdte shall be entitled to participate in said
defense. The contractor shall not settle any clauit, etc. without the State’s concurrence,
which the State shall not unreasonably withhold.

INDEMNIFICATION (for contracts between two state agencies or entite

The contractor’s tort liability, as an entity ofethState of Mississippi, is determined and
controlled in accordance with Mississippi Code Alated 8 11-46-1lget seq, including all
defenses and exceptions contained therein. Nothirigis agreement shall have the effect of
changing or altering this liability or of eliminag any defense available to the State under
Statute.
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INDEPENDENT CONTRACTOR STATUS

The contractor shall, at all times, be regardedrasshall be legally considered an independent
contractor and shall at no time act as an agenth®/State. Nothing contained herein shall be
deemed or construed by the State, the contraatanythird party as creating the relationship of
principal and agent, master and servant, partjerg,ventures, employer and employee, or any
similar such relationship between the State and dbetractor. Neither the method of
computation of fees or other charges, nor any gbhavision contained herein, nor any acts of
the State or the contractor hereunder createdshail Ise deemed to create a relationship other
than the independent relationship of the State taedcontractor. The contractor’s personnel
shall not be deemed in any way, directly or indiggcexpressly or by implication, to be
employees of the State. Neither the contractoits@mployees shall, under any circumstances,
be considered servants, agents, or employees dagiemcy], and theJagency] shall be at no
time legally responsible for any negligence or otlveongdoing by the contractor, its servants,
agents, or employees. Thagency] shall not withhold from the contract payments te th
contractor any federal or State unemployment takederal or State income taxes, Social
Security tax, or any other amounts for benefitthto contractor. Further, thagency] shall not
provide to the contractor any insurance coverageothier benefits, including Worker's
Compensation, normally provided by the State foermnployees.

INFRINGEMENT INDEMNIFICATION

The contractor warrants that the materials andveelbles provided to the customer under this
agreement, and their use by the customer, willimfoinge or constitute an infringement of any

copyright, patent, trademark, or other proprietdght. Should any such items become the
subject of an infringement claim or suit, the cantor shall defend the infringement action

and/or obtain for the customer the right to corgimsing such items. Should the contractor fail
to obtain for the customer the right to use suemg, the contractor shall suitably modify them
to make them non-infringing or substitute equivaleoftware or other items at the contractor’'s
expense. In the event the above remedial measane®t possibly be accomplished, and only in
that event, the contractor may require the custametiscontinue using such items, in which

case the contractor will refund to the customerfées previously paid by the customer for the
items the customer may no longer use, and shalpeasate the customer for the lost value of
the infringing part to the phase in which it wagdisup to and including the contract price for
said phase. Said refund shall be paid within €)) vorking days of notice to the customer to
discontinue said use.

Scope of Indemnification: Provided that the Statemptly notifies the contractor in writing of
any alleged infringement claim of which it has kheage, the contractor shall defend, at its own
expense, the State against, and pay all costs, gimmand attorney fees that a court finally
awards for infringement based on the programs atidestables provided under this agreement.

INSURANCE

The contractor represents that it will maintain keys’ compensation insurance which shall
inure to the benefit of all the contractor’s pemseinprovided hereunder, comprehensive general
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liability or professional liability insurance, witminimum limits of $ per occurrence
and fidelity bond insurance with minimum limits &f . All general liability,
professional liability and fidelity bond insuraneell provide coverage to thfAgency] as an
additional insured. Th¢Agency] reserves the right to request from carriers, foeates of
insurance regarding the required coverage. Inserararriers must be licensed or hold a
Certificate of Authority from the Mississippi Deparent of Insurance.

INTEGRATED AGREEMENT/MERGER

This agreement, including all contract documerdgprasents the entire and integrated agreement
between the parties hereto and supersedes all gwtiations, representations or agreements,
irrespective of whether written or oral. This agnesit may be altered, amended, or modified
only by a written document executed by the Statd #me contractor. The contractor
acknowledges that it has thoroughly read all cantd@cuments and has had the opportunity to
receive competent advice and counsel necessaitytioform a full and complete understanding
of all rights and obligations herein. Accordinglpis agreement shall not be construed or
interpreted in favor of or against the State or ¢batractor on the basis of draftsmanship or
preparation hereof.

LIQUIDATED DAMAGES CLAUSE

With Termination for Default Clause The following clause is authorized for use imveme
contracts when it is difficult to determine witras®mnable accuracy the amount of damage to the
State due to delays caused by late contractor meafocce or nonperformance and the contract
contains the termination for default clause sehfor Section 4-101.05.

Liguidated Damages

When the contractor is given notice of delay or pwiformance as specified in
Paragraph (1) (Default) of the Termination for Diéf&Clause of this contract and
fails to cure in the time specified, the contractball be liable for damages for
delay in the amount of $ per calendgrfaan date set for cure
until either the State reasonably obtains simidawises if the contractor is termi-
nated for default, or until the contractor providles services if the contractor is
not terminated for default. To the extent that tbentractor's delay or
nonperformance is excused under Paragraph (4) geximy Nonperformance or
Delayed Performance) of the Termination for DefaDlause of this contract,
liquidated damages shall not be due the State. cbh&actor remains liable for
damages caused other than by delay.

In Other Situationsif the contract will not have a termination for Raft of Clause or the
liquidated damages are to be assessed for reaslomistban delay, the head of a purchasing
agency may approve the use of any appropriatediaed damages clause.
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MODIFICATION OR RENEGOTIATION

This agreement may be modified only by written agrent signed by the parties hereto. The
parties agree to renegotiate the agreement if & ded/or State revisions of any applicable laws
or regulations make changes in this agreement sages

NO LIMITATION OF LIABILITY

Nothing in this agreement shall be interpretedagdueling or limiting any tort liability of the
contractor for harm caused by the intentional akless conduct of the contractor or for
damages incurred through the negligent performanahities by the contractor or the delivery
of products that are defective due to negligenstotion.

NOTICES

All notices required or permitted to be given undeis agreement must be in writing and

personally delivered or sent by certified Unitecht8 mail, postage prepaid, return receipt
requested, to the party to whom the notice shoeldien at the address set forth below. Notice
shall be deemed given when actually received omwieéused. The parties agree to promptly
notify each other in writing of any change of adde

For the contractorname, title, contractor, address
For the agencyname, title, agency, address
NON-SOLICITATION OF EMPLOYEES

Each party to this agreement agrees not to empitalp ®olicit for employment, directly or
indirectly, any persons in the full-time or parag@ employment of the other party until at least
six (6) months after this agreement terminatesasniautually agreed to in writing by the State
and the contractor.

ORAL STATEMENTS

No oral statement of any person shall modify oreothse affect the terms, conditions, or
specifications stated in this contract. All mochtiions to the contract must be made in writing
by the[agency]and agreed to by the contractor

OWNERSHIP OF DOCUMENTS AND WORK PAPERS

[Agency] shall own all documents, files, reports, work papand working documentation,
electronic or otherwise, created in connection vilik project which is the subject of this
agreement, except for the contractor’s internal iathtnative and quality assurance files and
internal project correspondence. The contractall slkeliver such documents and work papers to
[agency] upon termination or completion of the agreementie Toregoing notwithstanding, the
contractor shall be entitled to retain a set ohswork papers for its files. The contractor shall
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be entitled to use such work papers only afteriveug written permission fronjagency] and
subject to any copyright protections.

PATENTS AND ROYALTIES

The contractor covenants to save, defend, keepléssiand indemnify thiagency] and all of

its officers, departments, agencies, agents, angloges from and against all claims, loss,

damage, injury, fines, penalties, and cost--inglgdcourt costs and attorney’s fees, charges,
liability, and exposure, however caused--for or amtount of any copyright or patented or

unpatented invention, process, or article manufadtor used in the performance of the contract,
including its use by thgagency]. If the contractor uses any design, device, orenetcovered

by patent or copyright, it is mutually agreed amdierstood without exception that the contract
price includes all royalties or costs arising frtime use of such design, device, or materials in
any way in the work.

PAYMENT

Contractor agrees to accept all payments in Uriiadies currency via the State of Mississippi’s
electronic payment and remittance vehiclggency] agrees to make payment in accordance
with Mississippi law on “Timely Payments for Purslea by Public Bodies,” Section Mississippi
Code Annotated 8§ 31-7-30kt seq, which generally provides for payment of undigout
amounts byAgency] within forty-five (45) days of receipt of invoice.

PRICE ADJUSTMENT CLAUSE

(2) Price Adjustment MethodsAny adjustments in contract price, pursuant ttaase in this
contract, shall be made in one or more of the valg ways:

(a) by agreement on a fixed price adjustment leetmmmencement of the additional
performance;

(b) by unit prices specified in the contract;

(c) by the costs attributable to the event orasitin covered by the clause, plus
appropriate profit or fee, all as specified in tdoatract; or,

(d) by the price escalation clause.

(2) Submission of Cost or Pricing Datal he contractor shall provide cost or pricingadfatr
any price adjustments subject to the provisionSegtion 3-403 (Cost or Pricing Data) of
theMississippi Personal Service Contract ProcuremesguRations

PRIORITY

The contract consists of this agreement, the redoegproposalnumber] (hereinafter referred
to as RFP and attached as Schedule []), and the response proposal [legntractor] dated
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[date] (hereinafter referred to as Proposal and attacheSichedule | )] Any ambiguities,
conflicts or questions of interpretation of thismtract shall be resolved by first, reference ts thi
agreement and, if still unresolved, by referencéheoRFP and, if still unresolved, by reference
to the proposal. Omission of any term or obligati@m this agreement or attached Schedules
[ ] or| ] shall not be deemed an omission from this cabtifasuch term or
obligation is provided for elsewhere in this contra

QUALITY CONTROL

The contractor shall institute and maintain thraugtthe contract period a properly documented
quality control program designed to ensure thatsérwices are provided at all times and in all
respects in accordance with the contract. Therproghall include providing daily supervision
and conducting frequent inspections of the conbr&cistaff and ensuring that accurate records
are maintained describing the disposition of athptaints. The records so created shall be open
to inspection by thgagency]

RECORD RETENTION AND ACCESS TO RECORDS

Provided the contractor is given reasonable advamiteen notice and such inspection is made
during normal business hours of the contractor State or any duly authorized representatives
shall have unimpeded, prompt access to any ofdhgactor's books, documents, papers, and/or
records which are maintained or produced as atre$uhe project for the purpose of making
audits, examinations, excerpts, and transcriptiohi§ records related to this agreement shall be
retained by the contractor for three years afteslfpayment is made under this agreement and
all pending matters are closed; however, if anyitaliigation or other action arising out of or
related in any way to this project is commencedteethe end of the three year period, the
records shall be retained for one year after allas arising out of the action are finally resolved
or until the end of the three year period, whichiesdater.

RECOVERY OF MONEY

Whenever, under the contract, any sum of moneyl bleatecoverable from or payable by the
contractor to thelagency], the same amount may be deducted from any sumtalube
contractor under the contract or under any othertraot between the contractor and the
[agency]. The rights of thg¢agency] are in addition and without prejudice to any othght the
[agency] may have to claim the amount of any loss or danmdiered by thdagency] on
account of the acts or omissions of the contractor.

RENEWAL OF CONTRACT
(Use this clause when the contractannot decline a renewal.)

The contract may be renewed at the discretioneftiency upon written notice to the contractor
at least [number] days prior to each contract asemsary date for a period of [number] successive
one-year periods under the same prices, termscamditions as in the original contract. The
total number of renewal years permitted shall meeed [number].

PSCRB Rules and Regulations (Effective 5/1/2010 12



(Use this clause when the contractas the right to decline the renewal.)

Upon written agreement of both parties at leasinoer] days prior to each contract anniversary
date, the contract may be renewed by[#gency]for a period of [number] successive one-year
period(s) under the same prices, terms, and conditas in the original contract. The total
number of renewal years permitted shall not ex¢eechber]

REQUIREMENTS CONTRACT

During the period of the contract, the contractioallsprovide all the service described in the
contract. The contractor understands and agres¢shis is a requirements contract and that the
[agency] shall have no obligation to the contractor if movices are required. Any quantities
that are included in the scope of work reflect tierent expectations of tHagency] for the
period of the contract. The amount is only anneste and the contractor understands and agrees
that the[agency] is under no obligation to the contractor to buy amount of the services as a
result of having provided this estimate or of hgvamy typical or measurable requirement in the
past. The contractor further understands and adhe¢ thdagency] may require services in an
amount less than or in excess of the estimatedahroantract amount and that the quantity
actually used, whether in excess of the estimatess than the estimate, shall not give rise to
any claim for compensation other than the totahefunit prices in the contract for the quantity
actually used.

RIGHT TO AUDIT

The contractor shall maintain such financial resoadd other records as may be prescribed by
the[agency] or by applicable federal and State laws, ruled,ragulations. The contractor shall
retain these records for a period of three yedes &ihal payment, or until they are audited by
the [agency], whichever event occurs first. These recordsl gf®lmade available during the
term of the contract and the subsequent threeqyeaod for examination, transcription, and
audit by the Mississippi State Auditor’s Offices designees, or other authorized bodies.

RIGHT TO INSPECT FACILITY

The State may, at reasonable times, inspect thee ptd business of a contractor or any
subcontractor which is related to the performarfang contract awarded by the State.

SEVERABILITY

If any part of this agreement is declared to bealidvor unenforceable, such invalidity or
unenforceability shall not affect any other proersiof the agreement that can be given effect
without the invalid or unenforceable provision, atw this end the provisions hereof are
severable. In such event, the parties shall anteadagreement as necessary to reflect the
original intent of the parties and to bring anyahda or unenforceable provisions in compliance
with applicable law.
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STATE PROPERTY

Contractor will be responsible for the proper cdgt@nd care of any State-owned property
furnished for contractor’s use in connection whie performance of this agreement. Contractor
will reimburse the State for any loss or damagemab wear and tear excepted.

TERMINATION FOR CONVENIENCE CLAUSE

(1)

(2)

Termination The procurement officer may, when the interestthe State so require,
terminate this contract in whole or in part, foretlkonvenience of the State. The
procurement officer shall give written notice ofethermination to the contractor
specifying the part of the contract terminated ahen termination becomes effective.

Contractor's Obligations The contractor shall incur no further obligasan connection
with the terminated work and on the date set inrbice of termination the contractor
will stop work to the extent specified. The contax shall also terminate outstanding
orders and subcontracts as they relate to theriated work. The contractor shall settle
the liabilities and claims arising out of the temation of subcontracts and orders
connected with the terminated work. The procurdnoéiicer may direct the contractor
to assign the contractor's right, title, and inderender terminated orders or subcontracts
to the State. The contractor must still complagwork not terminated by the notice of
termination and may incur obligations as are nergds do so.

TERMINATION FOR DEFAULT CLAUSE

(1)

(2)

)

Default If the contractor refuses or fails to perforny af the provisions of this contract
with such diligence as will ensure its completioitinm the time specified in this contract
or any extension thereof, or otherwise fails toelynsatisfy the contract provisions, or
commits any other substantial breach of this cohtthe procurement officer may notify
the contractor in writing of the delay or nonperfi@nce and if not cured in ten days or
any longer time specified in writing by the proawent officer, such officer may
terminate the contractor's right to proceed with ¢bntract or such part of the contract as
to which there has been delay or a failure to pigpperform. In the event of
termination in whole or in part, the procuremerftcef may procure similar supplies or
services in a manner and upon terms deemed apgi®@y the procurement officer.
The contractor shall continue performance of th&raat to the extent it is not terminated
and shall be liable for excess costs incurred acying similar goods or services.

Contractor's Duties Notwithstanding termination of the contract asubject to any
directions from the procurement officer, the cociwa shall take timely, reasonable, and
necessary action to protect and preserve propertild possession of the contractor in
which the State has an interest.

Compensation Payment for completed services delivered anded by the State shall
be at the contract price. The State may withhodthfamounts due the contractor such
sums as the procurement officer deems to be neyessarotect the State against loss
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(4)

(5)

(6)

because of outstanding liens or claims of formem lholders and to reimburse the State
for the excess costs incurred in procuring singlamds and services.

Excuse for Nonperformance or Delayed Performanggcept with respect to defaults of
subcontractors, the contractor shall not be in wefay reason of any failure in
performance of this contract in accordance withtetsns (including any failure by the
contractor to make progress in the prosecutiorhefwork hereunder which endangers
such performance) if the contractor has notifiegl pnocurement officer within 15 days
after the cause of the delay and the failure ansgof causes such as: acts of God; acts
of the public enemy; acts of the State and anyrajbeernmental entity in its sovereign
or contractual capacity; fires; floods; epidemigsarantine restrictions; strikes or other
labor disputes; freight embargoes; or unusualleseweather. If the failure to perform
is caused by the failure of a subcontractor toguerfor to make progress, and if such
failure arises out of causes similar to those sghfabove, the contractor shall not be
deemed to be in default, unless the services ttutmeshed by the subcontractor were
reasonably obtainable from other sources in seffictime to permit the contractor to
meet the contract requirements. Upon requesteottmtractor, the procurement officer
shall ascertain the facts and extent of such failand, if such officer determines that any
failure to perform was occasioned by any one orenwdrthe excusable causes, and that,
but for the excusable cause, the contractor's pssgand performance would have met
the terms of the contract, the delivery scheduddl &ie revised accordingly, subject to the
rights of the State under the clause entitled ifed-price contracts, "Termination for
Convenience,” in cost-reimbursement contracts, Milmation”). (As used in this
Paragraph of this clause, the term "subcontract@dns subcontractor at any tier).

Erroneous Termination for Default If, after notice of termination of the contracso
right to proceed under the provisions of this otausis determined for any reason that
the contract was not in default under the provisionthis clause, or that the delay was
excusable under the provisions of Paragraph (4¢y&s for Nonperformance or Delayed
Performance) of this clause, the rights and olibgatof the parties shall, if the contract
contains a clause providing for termination forwemence of the State, be the same as if
the notice of termination had been issued pursigasiich clause.

Additional Rights and Remedie3 he rights and remedies provided in this claargein
addition to any other rights and remedies proviogthw or under this contract.

TERMINATION UPON BANKRUPTCY

This contract may be terminated in whole or in gartfAgency] upon written notice to the
contractor, if the contractor should become thejeibof bankruptcy or receivership
proceedings, whether voluntary or involuntary, pom the execution by the contractor of an
assignment for the benefit of its creditors. Ia #vent of such termination, the contractor shall
be entitled to recover just and equitable compemsdbr satisfactory work performed under this
contract, but in no case shall said compensaticreaxkthe total contract price.
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THIRD PARTY ACTION NOTIFICATION

Contractor shall give the customer prompt noticenniting of any action or suit filed, and
prompt notice of any claim made against contrabipmany entity that may result in litigation
related in any way to this agreement.

UNSATISFACTORY WORK

If, at any time during the contract term, the seevperformed or work done by the contractor is
considered by thgagency] to create a condition that threatens the headifetys or welfare of
the citizens and/or employees of the State of Md&gpi, the contractor shall, on being notified
by the[agency], immediately correct such deficient service or kvom the event the contractor
fails, after notice, to correct the deficient seevor work immediately, thmgency] shall have
the right to order the correction of the deficiergyseparate contract or with its own resources
at the expense of the contractor.

VARIATIONS IN ESTIMATED QUANTITIES

Definite Quantity Contracts: The following clause is authorized for use in digéingquantity
service contracts:

VARIATION IN QUANTITY

Upon the agreement of the parties, the quantityseices specified in this
contract may be increased by a maximum of ten peprevided:

(2) the unit prices will remain the same (excemt &ny price adjustments
otherwise applicable); and,

(2) the procurement officer makes a writtegtedmination that such an
increase will either be more economical than aweaydinother contract, or
that it would not be practical to award anothertcat.

Indefinite Quantity Contracts No clause is provided here because, in indefimjuantity
contracts, the flexibility as to the State's ollliga to order and the contractor's obligation to
deliver should be designed to meet using agencgswbile making the contract as attractive as
possible to potential contractors, thereby attengpto obtain maximum practicable competition
in order to assure the best economy for the Statdississippi; however, in each case, the
contract should State:

Q) the minimum quantity, if any, the State isigated to order and the contractor to
provide;

(2) whether there is a quantity the Stateeeigpto order and how this quantity relates
to any minimum and maximum quantities that may teeieed under the contract;
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3) any maximum quantity the State may oatet the contractor must provide; and,

4) whether the State is obligated to ortactual requirements under the contract,
or in the case of a multiple award as defined intiSe 3-504 (Multiple Source
Contracting), that the State will order its actregjuirements from the contractors
under the multiple award subject to any minimunmaiximum quantity stated.

WAIVER

No delay or omission by either party to this agreetmn exercising any right, power, or remedy
hereunder or otherwise afforded by contract, at @wn equity shall constitute an acquiescence
therein, impair any other right, power or remedyei@der or otherwise afforded by any means,
or operate as a waiver of such right, power, oredyn No waiver by either party to this
agreement shall be valid unless set forth in wgitiy the party making said waiver. No waiver
of or modification to any term or condition of thagrreement will void, waive, or change any
other term or condition. No waiver by one partytis agreement of a default by the other party
will imply, be construed as or require waiver ofuite or other defaults.
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APPENDIX G

Clauses Availablefor Usein Solicitationsfor Bids or Proposals

Unless otherwise noted, the clauses are designée tessed under competitive sealed bidding
(IFB) procedures. To alter a clause so that it lmarused under competitive negotiation (RFP)
procedures, change the terms “bid” afdder” to “offer” and “offeror”, “bid form” to
“proposal form”, “invitation for bids” to “requegor proposals”, and so forth. These clauses are
discretionary and the agency is neither requireds® them nor prohibited from using others

which are not included in this appendix.
ADDITIONAL INFORMATION

Questions about the contract portions of the bicldwent must be submitted in writing [ name

of contact person] at [address/fax machine number/email address|. Questions concerning the
technical portions of the bid document should beealed to[name of contact person] at

[ address/fax machine number/email address|. Bidders are cautioned that any statements made
by the contract or the technical contact persom thaterially change any portion of the bid
document shall not be relied upon unless subselyuatified by a formal written amendment to
the bid document.

BID ACCEPTANCE PERIOD

The original and number] copies of the bid formjnumber] copies total, shall be signed and
submitted in a sealed envelope or packadeltmxe for receipt of bids] no later than the time and

date specified for receipt of bids. Timely subnuesof the bid form is the responsibility of the

bidder. Bids received after the specified timellsha rejected and returned to the bidder
unopened. The envelope or package shall be maritedhe bid opening date and time, and the
number of the invitation for bids. The time andtel of receipt shall be indicated on the
envelope or package bjydepartment receiving bids|. Each page of the bid form and all

attachments shall be identified with the name eftiluder.

Failure to submit a bid on the bid form providedlsthe considered just cause for rejection of
the bid. Modifications or additions to any portiof the bid document may be cause for
rejection of the bid. Thagency] reserves the right to decide, on a case-by-cass, lvehether
to reject a bid with modifications or additions @asn-responsive. As a precondition to bid
acceptance, thieagency] may request the bidder to withdraw or modify thpeetions of the bid
deemed non-responsive that do not affect qualitgntity, price, or delivery of the service.

(Non-responsive portions of the bid that do not affect service quality, quantity, price or delivery

may be, for example, clauses that specify the Sate in which litigation is to be brought or that
provide for high interest charges for late payment.)
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BID WITHDRAWAL

If the price bid is substantially lower than thadeother bidders, a mistake may have been made.
A bidder may withdraw its bid from consideratiorcdrtain conditions are met:

(2) The bid is submitted in good faith
(2) The price bid is substantially lower than thosether bidders because of a mistake.
(3) The mistake is a clerical error, not an errfgudgment.

4) Objective evidence drawn from original work pegy documents, and other materials
used in the preparation of the bid demonstratearlglethat the mistake was an
unintentional error in arithmetic or an unintenabromission of a quantity of labor or
material.

To withdraw a bid that includes a clerical erraieabid opening, the bidder must give notice in
writing to the[agency] of claim of right to withdraw a bid. Within two biness days after the
bid opening, the bidder requesting withdrawal mustvide to the[agency] all original work
papers, documents, and other materials used ipréparation of the bid.

A bidder may also withdraw a bid, prior to the tirset for the opening of bids, by simply
making a request in writing to tfiagency]. No explanation is required.

A bidder may also withdraw a bid if tfagency] fails to award or issue a notice of intent to
award the bid withirjtime period] after the date fixed for the opening of bids.

No bidder who is permitted to withdraw a bid sh&dl, compensation, supply any material or
labor to or perform any subcontract or other wook the person to whom the contract is
awarded, or otherwise benefit from the contract.

No partial withdrawals of a bid are permitted aftex time and date set for the bid opening; only
complete withdrawals are permitted.

BIDDER CERTIFICATION

The bidder agrees that submission of a signeddrid fs certification that the bidder will accept
an award made to it as a result of the submission.

BIDDER INVESTIGATIONS

Before submitting a bid, each bidder shall makenmaistigations and examinations necessary to
ascertain all site conditions and requirementsctiffg the full performance of the contract and to
verify any representations made by flagency] upon which the bidder will rely. If the bidder
receives an award as a result of its bid submis$alnre to have made such investigations and
examinations will in no way relieve the bidder frais obligation to comply in every detail with
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all provisions and requirements of the contractudeents, nor will a plea of ignorance of such
conditions and requirements be accepted as a basmsny claim whatsoever for additional
compensation.

CERTIFICATESAND LICENSES

The contractor shall provide notarized copies bfvalid licenses and certificates required for
performance of the work. The notarized copiesldi®ldelivered to thgagency] no later than
ten days after the contractor receives the notiamard from thgagency]. Current notarized
copies of licenses and certificates shall be pedith thefagency] within twenty-four hours of
demand at any time during the contract term. Lsesrand certificates required for this contract
include, by way of illustration and not limitatiotine following:

(1) A business license valid jagency] .
(2) A professional license or certificate in theldi of [ specialty area] .

3) [Any additional licenses that may be required to be held by architects, health
professionals, pesticide or herbicide application technicians, asbestos removal
contractors, etc] .

DEBARMENT

By submitting a bid, the bidder certifies thatstriot currently debarred from submitting bids for
contracts issued by any political subdivision ceragy of the State, and that it is not an agent of a
person or entity that is currently debarred fronbrsiiting bids for contract issued by any
political subdivision or agency of the State.

EXCEPTIONS

Bidders taking exception to any part or sectiorthef solicitation shall indicate such exceptions
on the bid form. Failure to indicate any exceptwill be interpreted as the bidder’s intent to
comply fully with the requirements as written. @dional or qualified bids, unless specifically
allowed, shall be subject to rejection in wholeropart.

EXPENSESINCURRED IN PREPARING BID

The[agency] accepts no responsibility for any expense incubyethe bidder in the preparation
and presentation of a bid. Such expenses shalblre exclusively by the bidder.

INFORMALITIESAND IRREGULARITIES

The [agency] has the right to waive minor defects or variatimfsa bid from the exact
requirements of the specifications that do notcaftbe price, quality, quantity, delivery, or
performance time of the services being procurddnsufficient information is submitted by a
bidder with the bid for th¢agency] to properly evaluate the bid, thagency] has the right to
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require such additional information as it may deeacessary after the time set for receipt of
bids, provided that the information requested dnet change the price, quality, quantity,
delivery, or performance time of the services bgrarured.

(Information requested may include, for example, a copy of business or professional licenses, or
a work schedule.)

LATE SUBMISSIONS

A bid received at the place designated in the gation for receipt of bids after the exact time
specified for receipt will not be considered unléss the only bid receivedyr it is received
before award is made and was sent by registeredrbfied mail not later than the fifth calendar
day before the date specified for receipt of bittanust be determined by tliegency] that the
late receipt was due solely to mishandling by[tugency] after receipt at the specified address.

The only acceptable evidence to establish the dfateailing of a late bid is the U.S. Postal
Service postmark on the wrapper or on the origiaekipt from the U.S. Postal Service. If the
postmark does not show a legible date, the contehtthe envelope or package shall be
processed as if mailed late. “Postmark” means iatgal, stamped, or otherwise placed
impression, exclusive of a postage meter impressiat is readily identifiable without further

action as having been supplied and affixed by tife. BPostal Service on the date of mailing.
Bidders should request postal clerks to place a ltancellation postmark (often called a bull's
eye) on both the receipt and the envelope or wrappe

The only acceptable evidence to establish the timesceipt at the office identified for bid
opening is the time and date stamp of that offinetle bid wrapper or other documentary
evidence of receipt used by that office.

NONCONFORMING TERMSAND CONDITIONS

A bid response that includes terms and conditidreg do not conform to the terms and
conditions in the bid document is subject to reggchs non-responsive. Thagency] reserves

the right to permit the bidder to withdraw noncanfiitng terms and conditions from its bid
response prior to a determination by fagency] of non-responsiveness based on the submission
of nonconforming terms and conditions.

PRE-BID CONFERENCE (MANDATORY)

A mandatory pre-bid conference will be held fime] on[date] at[location]. All interested
parties are required to attend. The purpose optbéid conference is to allow potential bidders
an opportunity to present questions to staff artdinkclarification of the requirements of the bid
documents. Because the [agency] considers therde to be critical to understanding the bid
requirements, attendance is mandatory in ordeu#dify as a bidder. Minutes of the conference
[will/will not] be published.
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PRE-BID CONFERENCE (OPTIONAL)

An optional pre-bid conference will be held ftime] on [date] at[location]. All interested
parties are urged to attend. The purpose of thdt conference is to allow potential bidders an
opportunity to present questions to staff and obtarification of the requirements of the bid
documents. Minutes of the conferereell/will not] be published.

QUALIFICATIONS OF BIDDERS

The bidder may be required before the award ofcmmgract to show to the complete satisfaction
of the[agency] that it has the necessary facilities, ability, dindncial resources to provide the
service specified therein in a satisfactory manrfigre bidder may also be required to give a past
history and references in order to satisfy fagency] in regard to the bidder’'s qualifications.
The[agency] may make reasonable investigations deemed negessdiproper to determine the
ability of the bidder to perform the work, and tha&der shall furnish to théagency] all
information for this purpose that may be requestElde[agency] reserves the right to reject any
bid if the evidence submitted by, or investigatadnthe bidder fails to satisfy tHagency] that

the bidder is properly qualified to carry out thaigations of the contract and to complete the
work described therein. Evaluation of the biddedslifications shall include:

(2) The ability, capacity, skill, and financial cesces to perform the work or provide the
service required.

(2) The ability of the bidder to perform the work mrovide the service promptlgr within
the time specified, without delay or interference.

3) The character, integrity, reputation, judgmenxperience, and efficiency of the bidder.
4) The quality of performance of previous contsamt services.
SURETY REQUIRED

Q) Bid surety: A bid bond, cashier’s check, ortiéed check in the amount ¢percentage]
of the amount of the bid made payable to [thgency] shall accompany each bid. The
bid surety of all bidders shall be retained untieathe award of the contract is made.
The bid surety of the successful bidder shall bwimed until the posting of a
performance bond. The failure of the bidder toeptcan award and file acceptable
performance and payment bonds within fifteen ddter @award shall be just cause for
cancellation of the award and the forfeiture of ik surety to théagency] as liquidated
damages. Award may then be made to the next lawsgbnsive and responsible bidder.

(2) Performance surety: A performance bond in theunt of 100 percent of the bid shall be
required of the successful bidder to ensure satmfa completion of the work. The bond
shall be a corporate surety bond issued by a sagetyany authorized to do business in
the State of Mississippi.
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3) Payment surety: A payment bond in the amounfi@® percent of the bid shall be
required of the successful bidder to guarantee paywf all persons who have and fulfill
contracts with the contractor for performing laleorproviding equipment or material in
the performance of the work provided for in thetcact. The bond shall be a corporate
surety bond issued by a surety company authoripedot business in the State of
Mississippi.

4) Alternative surety: A certified check for cashcrow deposit in the face amount of the
contract such as a personal bond, property bonda drank or savings and loan
association letter of credit may be tendered in ¢ a bid, payment, or performance
bond subject to approval by thagency] attorney.
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